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HOPE, that this edition of Sir Michael. 
Fyſter's Report, and Diſcourſes on the 
> Crown-Law, will be found to be very 
correct. I have uſed great diligence for that 
purpoſe; and have been conſiderably aſſiſted . 
by the printed copy which the learned author 
uſed, and which he hath very carefully cor- 
rected, His corrections indeed relate princi- 
pally to the punctuation, and to ſlight inac= 
curacies in the ſtile; but theſe matters de- 
ſerve to be regarded in ſo valuable a work. 
In pages 295 and 363 the reader will find 
ſome few words incloſed between hooks, 
Which were added by the author. Some ad- 
ditional notes and references I have made in 
the margin, which will, I hope, be found to 
be an improvement to the work. However, 
that no injury may thereby be done to the 
F - 8 © author, 


* 


PREFACE to the 

author, the additions are conſtantly diſtin- 
guiſhed as ſuch, unleſs they are merely de- 
ſigned to complete references which were 
Dare made. e. EDD. 
Ilt was a defect in the former edition of 
the argument in defence of the praftice of 


preſſing mariners for the publick ſervice, 


that moſt of the precedents cited from 
Rymer's Fraderu were cited only by the years 
of the reſpective Kings, and not, as they 
_ ought alſo to have been, by the pages of the 
| reſpective. volumes. This defect is in this 
edition ſupplied, and references are alſo 
made to many authorities in .Kymer, which 
ate orfitted by the learned author. In refer- 
ring to Rymer, I uſe, as he did, the ſecond 
Mr. Barrington, in his Obſetvations on 
the more ancient ſtatutes, p 335, 336, ſeems 
to blattie the author for not printing, toge- 
ther with his argument, the records cited by 
him from Ryhier; „ as, ſaith he, an abridg- 
e ment often miſlatss ot miſleadt, and few 
« Will rake the trouble to examine the ori- 
„ ginal.“ If thoſe tecords had remained in 
the Towet unpubliſhed, fach a method 
of ptoceeding would certainly have been 
very proper; but as they have been long 
in print, and copies of them are in ma- 
ny hands, I fee no neceſſity for printing 
at length all the records which it was 
proper to cite. And 1 believe; that, as in 


# 
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this caſe the abrid gment was made by 4 
| pes of ſo much learning and integrity, 


readers would be under any apprehenſion 


of finding the records miſtated in ſuch a 
manner as to miſlead, *© In the firſt order, 
* faith Mr. Borringtoh, which is cited, the 
«© moſt material part perhaps to prove the 
power of fling is not ſtated.” And 
after ſtating ee of the commiſ- 
ſion to William Barret in the 29th of Edw. 
— . he adds, © That upon examining the ori- 


« ginal in Rymer after this folowsz Et ad 
t omnes quos in hac parte contraris invenerit 


| & ſeu rebelles capiendum et in prijonts nbſiris 
* mancipandim; in eiſdem moraturos quouſ- 
que de eiſdem aliter duxerimus demandan- 
% dum.” This is certainly a material part 
of the commiſſion; but I cannot agree with 
this Gentleman in thinking that it is the 
moſt material part to prove the power of 
preſſing; for if the commiſſion had been 
originally drawn without thefe words, it 
would have been almoſt as ſtrong # proof of 
the point for which it was cited, that is, the 
uſage. However it is a circumſtance proper 
to be known; and I can add, that the like 


power is given by many other . 


in Rymer. 


Mr. Barrington hath trade objections to 


ſome other paſſages in this very Tearned and 


accurate work; and as they appear to me not 
to 2 welt founded, 1 think it right to take 


a . this ; 


PREFACE to the 


this opportunity of making ſome poniztks 


upon them. I will take them in the order 


i in which they lye i in the fourth edition of his 


book. 


In p 22. Note (k) he is pleaſed to fay; 
© That it ſeems to be a very extraordinary 


cc conſtruction of the. ſtatute of William III, 


* which is rather inſinuated than contended 


ges Diſe, U. .. 3. © for by Mr. Juſtice Fofter in his Treatiſe on 
£10. «© Treaſon, that the Spiritual Lords need not 


et be ſummoned under the words, All who have 
& a right 7o fit and vote in Parliament; which 
« I apprehend, ſaith he, to have meant on- 


« Peers who were minors or profeſſed pa- 


are not included 74 A the- words, « All 


ner, of MISTATING: but whether his .de- 


Lg 


« ly the making it unneceſſary to ſummon 


« piſts,” If Mr. Juſtice Fofter had con- 
tended or inſinuated, that the Spiritual Lords 


who have a right to ſit and vote in Parlia- 

„ ment,” he would deſerve Mr. Barrington 's 
cenſure: but it happens, that he hath nei- 
ther contended for nor inſinuated any ſuch. 

thing; for Mr. Barrington, by omitting in 
one part of his note, and changing in ano- 
ther; a word which hath great inſſuence in the 
conſtruction of the ſtatute, and by his total 
ſilence in reſpe& to the proviſoe hereafter 
cited, hath been guilty, in a remarkable man- 


ſign i in ſo doing was to MISLEAD, I leave to 
the judgment of others. The ſtatute doth 
Kot direct, as he n, all the Lords to be 
ſummoned; 


- 
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ſummoned, butall the Pzzrs,who have a right 
to fit and vote in Parliament; and Mr. Juſtice 
Foſter thought, that the Spiritual Lords are 
not included under this deſcription, being = 3 
opinion that they are not Peers, though they < © 39. 

are Lords of Parliament, He likewiſe 
thought, that as the Lords Kilmarnock, Cro- 
mertie and Balmerino were tried in the court 

of the Lord the King in Parliament, and not 

in the court of the Lord High Steward; and 
as the ſtatute of 7 M. III. c. 3 fc 12. provides, 

« That neither that act, nor any thing 

< therein contained ſhall any way extend, 
or be conſtrued to extend to any impeach- 

* ment, ox OTHER PROCEEDINGS IN PAR- 

8 LIAMENT IN. ANY KIND WHATSOEVER,” 

it was as unneceſſary to ſummon; the Peers as 


LOS”; 


the Spiritual Lords. This opinion he hath 


ſtrongly intimated, not only in the paſſage 
to which Mr, Barrington refers, but alſo in 
his report of Lord Ferrers's caſe, p.148—150. 
And 1 believe, that all. who will "am 
examine. the ſubject will be convinced, that, 
in point of , thoſe Lords were no more 
intitled to the benefit of the ſtatute of 
K. William, than Lord Lovat, who was tried 
upon an impeachment; was. 

When Mr. Barrington ſhall have oops 
dered the ſubject, Mr. Juſtice Fofer's con- 
ſtruction of the ſtatute will not perhaps ap- 
_ pear extraordinary to him: perhaps indeed 
1 may appear to him more — 
| that 


See the Pro- 
ceedings in 
Print, p. 1, 2 


chat a very 


PREFACE to the 


who attended the committee of the Houſe of 


Pro- Lords in the caſe. of Lord Kilmarnock and 


others. 
In p. $6, note (a) having mentioned Egan 


and Sa/mom, who on the 8th of March 1756 
ſtood in the pillory, Mr. Barrington obſerves, 
«© That the offence of theſe criminals was 
«© undoubtedly of the moſt atrocious nature; 


4 nor do I fee, faith he, why they might not 


% have been indicted for murder, notwith- 


4 ſtanding Mr. Juſtice Foſter hath in his Re- 


* ports, p. 132, intimated his opinion that 
« fuch an indictment would not lye, and 
.< chiefly becauſe there is no ſuch precedent.” 
As to this obſervation, I have only to remark, 
that Mr. Jaftice Fgſter s opinion in relation | 


to Macdamel, Berry and Jones, (for Mr. Bar- 


rvington miſtakes in ſuppoſing that there was 
any foundation for indicting Egan and Salmon 
of murder,) is ſtrongly ſeppofted by Sir Ed 
award Coke, who informs us (3 Hat. 48. ), That 
to procure the death of an innocent perſon 
by giving falſe evidence againſt him was not 
Holden for murder in his fire, 
In p. 487, Mr. Barrington arraigns the 
deeiſion in the caſe of Jcbn Howard, which 
is reported by Mr. Juſtice Fofter in p. 77, 78. 
Howard was indicted at the O Bailey on the 
ſtakute of 10 & 11 W. III. c. 23. for privately 
4, ſtealing 


different conſtruction was put upon 5 
it by the three learned judges (Sir William 
Lee, Sir John Willies and Sir Thomas Parker) 
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ſtealing goods in a warehouſe. The judges 
prefent were of opinion, that by the word 
warehouſes in the ſtatute are meant, not mere 


repoſitories for goods, but ſuch places where 
> rerchants and other traders keep their goods 
for fale in the nature of ſhops, and whither 
* cuflomers go to view them. But it ſeems to 
Mr. Barrington, That diſtant warehouſes 


% were thofe which were particularly intended 


e to be protected by the ſtatute, as the ſtatute 


3 M. III. c. 9. expreſsly extended to ſhops 


« 


LY 


or warehouſes adjoining to dwelling- 


* Houſes.” The force of this argument I 
take to confiſt in this, that unleſs diſtant 
warehouſes are conſidered as intended by the 


ſtatute of the 16th and 11th of K Milliam, 


this ſtatute hath no effect, as the former ſta- 
tute provides for warehouſes adjoining to 


_ dwelling-houſes. But this is far from being 


the caſe; for the ſtatute of 10 & 11 III. 


takes away the benefit of clergy from a per- 


ſon privately ſtealing in a Watchouſe to the 
value of 5s, whereas the former ſtatute had 
taken away clergy only in the cafe of breat- 


ing the warehouſe and ſtealing therein to that 
value. And a ſtrong argument, in confir- 
mation of the opinion of the judges in Hou 
ard's caſe, may be drawn from the preamble 
of the ſtatute on which he was indicted, 


Tt recites, that the crime of ſtealing goods 


privately out. of /hops and warehouſes, com- 


monly called 6HoPLIFTING, was of late years 


'Y | much 
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much increaſed; and from this manner of ex- 
preſſion it ſeems to follow clearly, that the 
warehouſes intended by the act are ſuch, and 
ſuch only, as are uſed in the nature of ſhops. 
I come now to Mr. Barrington's laſt objec- 
tion. Havingin p 524 cited the i zth ſection 
of the ſtatute of 1 Edw. VI. c 12, by which 
it is enacted, That all wilful killing by poi- 
ſoning — ſhall be adjudged wilful murder 
of malice prepenſed, he adds, What 
© could have been the occaſion of this very 
« extraordinary clauſe muſt naturally be aſked 
«© by every one who reads it. Mr. Juſtice 
& Foſter in his Reports hath taken notice of 
« the different opinions of Coke, Kelyng and 
« Holt on this part of the law, with none of 
« which he appears to be ſatisfied, though it 
& ſhould ſeem to be doubtful whether his own ſo- 
& lation of the difficulty may have been more © 
* happy. U have carefully conſidered what F 
Mr. Barrington hath advanced on this ſubject, Þ# 
and muſt ſay that the ſolution propoſed by 8 
Mr. Juſtice Fefter appears to me not only to 
be more happy than thoſe propoſed by Coke, 
Kelyng and Holt, and by Mr. Barrington, but 
to be a clear and ſatisfactory ſolution of the. 
difficulty. Mr. Barrington aſks, Whether kil- 1 
ling by poiſon did not continue a murder b 
the common-law after the repeal of the ſta- 
tute of Henry VIII, which had made it high. 
treaſon? And whether if a miſdemeanour de 
made a felony by a ſtatute, which is after- 


„ 


wards 
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wards repealed, it doth not continue a miſde- 
' meanour as before? The anſwers which Mr. 
Barrington would give to theſe queſtions are, 
Il doubt not, the true anſwers. But the great 


ueſtion remains; Whether, after the repeal 


of the ſtatute of Henry VIII, killing by poiſon 
would have been ouſted of clergy, if no ex- 
: preſs proviſion had been made for that pur- 
poſe, the benefit of clergy having been taken 


from murder whilſt killing by poiſon was not 


murder, but high treaſon ? Mr. Juſtice Fofter 
was of opinion, that it would not have been 
| ouſted of clergy, and he hath ſupported his 
opinion in a maſterly manner; and I con- 
ceive, that the judges in the reign of Q. Anne 


determined, upon like grounds, that, though 


by the ſtatute of 31 Eli c. 12. acceſſaries af- 
ter the fact in horſe-ſtealing are ouſted of 

clergy, yet that a perſon knowingly receiving 
a ſtolen horſe. who by ſubſequent ſtatutes is 
made an acceſſary after the fact, is not ouſted, 
ſuch receiver not being an acceſſary in the time 


of Q. Elizabeth, and the benefit of clergy not 


being taken from him by the ſtatutes which 
| make him an acceſſary. See Diſc. III. c. 3. 
1 5 


Having made theſe ſhort remarks on Mr. 


Barrington's unmerited reflections, I will add, 
that I wiſh, as the learned author wiſhed, 
that every miſtake in his book may be diſco- 
vered : and I will conclude this preface with 
pointing out a miſtake, which he would cer- 


tainly 


— 


PREFACE &c. 


tainly have corrected, if it had been obſerved 


before his death. In his laſt Diſcourſe p. 397, 


he repreſents Sir Matthew Hale as ſuppoſing, 


that Sir Ralph Grey was puniſhed in the time 


of Edward IV. for treaſons committed againſt 
Henry VI. in aid of Edward. But Sir Matthew 


Hale BN not make this ſuppoſition, His 


ſuppoſition is, that Sir Ralph was puniſbed in 


the time of Edward as well for treaſons com- 


mitted againſt Henry as againſt Edward ; but 


not that the treaſons againſt Henry were com- 
mitted in aid of Edward. 


This muſt be admitted to be a miſtake ; 
but it ought, at the ſame time, to be obſer- 
ved, that it js a miſtake of no conſequence to 
the argument ; it amounting to no more than 
this, that Sir Marthe Hole is not guilty of a 


_ miſtake, which Sir Aae! e bath im- 
puted to him. ; 


Cure 8 Inn, | 
r 9 1776. 
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FT NOW ſubmit to publick cenſure a report 
ofa few Crown Caſes, which, for the naoſk 
part, have fallen within my own obſervation, | 
and in which I have taken ſome ſhare. What 
other notes I have taken merely for my own 


% 


_ uſe, are too crude and imperfect to admit of 


a publication; and as I have neither leiſure 

nor inclination to reviſe them, they will never 

JJ 3 
have in this Report taken a larger ſcope, 
= and entered more fin Int the ſtate of many 
of the caſes and the anz, on them, than 
meſt of my contemporaties have done; and 
this hath ſometimes drawn me into a greater 
length than they have allowed to themſelves, 
Brevity T have endeavoured to.conſult, as far 
as my ſubject. will admit of it. But the af- 
fectation of brevity at the expence of perſpi- 
euity ean anſwer no valuable purpoſ. 
TS e Learned 


xvi PREFACE to the 


Learned men who have employed their 
time in tranſmitting to poſterity with accu 
racy, preciſion and true judgment a hiſtory 
of caſes of weight and difficulty falling within 
their own experience, have been real bene- 
factors to the publick; and their memory is 
and ever will be treated with due eſteem. But 
many of the haſty indigeſted things called 
Reports of Adjudged Caſes, not deſerving 
the name of tolerable abridgments, ſtuffed 
as they frequently are with the cbiter opi- 
nions of judges upon the breaking of a 
caſe, which probably never proceeded be- 
yond one ſlight argument, — theſe things 
and others of the like kind, mere fragments 
of learning, the rummage of dead men's pa- 
pers, or the firſt eſſays of young authors, have 

; been the bane and ſcandal of the law confi-. 
dered as a ſcience founded on principle. They 

burden the memory, or poſſibly may ſwell the 
common-place ; but not entering with due 

preciſion into the merits of the queſtion, they 

leave the judgment pninformed, and furniſh. 

materials for endleſs altercation. They are, 
if I may be allowed the expreſſion, the ignes 

7 Juatui of the profeſſion; they always bewil- 
= der the reader and frequently miſlead him. Fo 

I have in a few inſtances taken the liberty. = | 

| of ſubjoining to the report of the caſe ſome 
\ obſervations of my own by way of proof or 
\ illuſtration, and ſometimes of cenſure. L 
make no apology for this freedom. I wiſh 


a” WW 


FIRST EDITION. 


the ableſt of our reporters had more frequent: to 
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In reporting the arguments of counſel or 


1 the opinion of the judges, I have not ſcrupu- 
Z ouſly followed the ſtile and method of the 
> ſpeaker. I hope however the reader will do 


me the juſtice to believe, that the ſubſtance 


F of what was delivered is faithfully reported, 
but for the moſt part in my own words. 
Every defect therefore in point of method or 


expreſſion, which the reader will meet with, 


I alone am anſwerable for; though I flat 
ter myſelf the learned gentlemen whoſe ſen- 
timents I have delivered in my own ftile and 


method will not often find themſelves or their 
characters greatly wronged in that reſpect. 


ago at different times; as leiſure ſerved * 
inclination led me in the choice of N ſub- 


Jed. - 


I never Shapes to travel through a regu= 


lar ſyſtem of the crown-law. It is a = 


not to be undertaken by any man in Publ 

employ, and already far advanced in Yeh, 
Jam therefore content to make myſelf ac- 
countable for a few plain diſcourſes upon ſome 
of the more intereſting branches of that part 


of the law, and of the moſt general'concern- 
ment: I mean ſuch parts of the ſtatute of 


[rains . 1 u conſidered, many 1 have 
* purpoſely 


The diſcourſes which follow the 2 | 
were, for the moſt part, written ſome year 


xvii 


purpoſely omitted, and the doctrine of homi- 
cide in all it's branches. ESRI: 4 
If what I have offered upon theſe ſubjects 
may ſerve to remind gentlemen of rank and 
character in the profeſſion, of what their own 
reading and experience may have ſuggeſted ; 
and at the ſame time to lead young gentle- 
men into a right method of arranging their 
ideas, and reducing what they read or hear to 
the well-known principles of law and ſound 
policy, my end, as far as regards the pro- 
feſſion, will be anſwered, ria ect 
But I confeſs my views were carried ſome- 
thing farther. VV 
- The learning touching theſe ſubjects is a 
matter of great and univerſal concernment. 
It merits, for reaſons too obvious to be en- 
larged on, the attention of every man living. 
For no rank, no elevation in life, and, let me 
add, no conduct how circumſpect ſoever, 


cought to tempt a reaſonable man to conclude, 
that theſe inquiries do not, nor poſſibly can, 
concern him. A moment's cool reflection on 
the utter inſtability of human affairs, and the 


numberleſs unforeſeen events which a day may 


bring forth, will be ſufficient to guard an 
man, conſcious of his own infirmities, againſt 


a deluſion of this kind. Thoſe therefore whoſe 


birth or, fortunes have happily placed them 


above the ſtudy of the law; as @ profefio, 


will not he offended if I preſume, that diſ- 


courſes on theſe ſubjects, in preference to 


K every 


. 

4 

30 

1 

4 

* 

2 

bh 
28 

A 
9 

"i 

4 

„ 

* — as 

RT.” 
op 

"0 

* 


IN och . 2 " Ka 

e hs r 22 
1 s » * e . * - « _— 
I er ne noobs Gi ed? 
2CCͤ ˙ AA 0 ⅛˙ egy 


FIRST EDITION. 


every other branch of the law, demand their 


attention. 
I have, in the „ of theſe 6 


endeavoured rather to ground myſelf upon 
principles of law and found policy than on the 
bare authority of former writers; who will 
frequently be found NODES each other, 
and ſometimes themſelves. 
I have endeavoured likewiſe. to clear up * 
few points which have long lain under ſome 
obſcurity; and where I differ from authors 
whoſe merit I acknowledge, and whoſe me- 
mory I highly value, I 5 do it with dif- 
fidence; and never without offering my rea- 
ſons, which are ſubmitted to the judgment 
of the learned. 
The M88. "EF in the following. papers, 
1 am ſatisfied are genuine. Copies of them 
are in many hands. And I doubt not the 
citations will appear to have been faith- 
fully made. If the freedom I have taken 
with them needeth any apology, they have 
been of conſiderable ſeryice to me; they have 
given me light upon many points, which the 
printed reports do not afford; and they are 
the remains of gentlemen eminent in the pro- 


feſſion For theſe reaſons I was unwilling 


an, ſhould abe wholly loſt to the publick. 
If Chief Juſtice Hale s health or leiſure in 
the decline of his years had permitted him to 
reviſe his Hiſtory of the Pleas of the Crown, 


_ to bender it as comet as his great abilities 
b 2 | Would 


XX PREFACE to the 


would have enabled him; or . had 
that valuable work been publiſhed as corre - 
11 ly as he left it, I mean from the tranſcripft 
FF corrected and improved i in great meaſure with 3 
his own hand, (the whole probably under his 
| direction, certainly found among his papers 
8 |! after his death); in either of theſe caſes every 
111 attempt of this kind might have been judged = 
[! aAAltogether needleſs. 
| See the — But the corrected copy, which, the editor 
ag i else tells us, was bound up in, ſeven ſmall folio vo- 

"1 lumes, was TOTALLY laid aſide, and the work 
publiſhed from what he calls the author's 
original MS, comprized in one thick folio vo- 
lame ; in other words, from his foul draugbt. 

The reaſons given by the editor for this pro- 
cedure are too weak to merit a ſerious anſwer. 
An anſwer however Is ready if i it be thought 
neceſſary. 
At the time of the learned als 8 death, 
when matters were freſn in memory, and 
when the perſons beſt acquainted with his 
MSS. were living, the tranſcript was cer- 
tainly conſidered as the genuine MS. Biſhop 
8 5 Burnet, who doubtleſs had his information 
©; Ak from thoſe who beſt knew, hath placed the 
WE | volumes in a catalogue of the author's 
Mss. publiſhed very ſoon after his death, 
without the leaſt mention of the thicł Folio 
volume, which having been tranſcribed, and 
the tranſcript corrected, was probably laid 
aſide, as foul draughts after tranſcription 
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commonly. are, unleſs they are ro ; 
which perhaps may be the better way ; for an 
author muſt have leſs ſenſibility under pub- 


lick cenſure than wife and good men gene- 


rally have, who can be content “ to be ſent 
to his account with all his imperfections 
© on his head.” 


I hope theſe ſhort obſervations on the un- 


. kind! treatment which the learned judge hath 
met with from his publiſher may ſerve as my 
own apology for the preſent publication. 

I. intend it likewiſe as ſome apology for 
that truly valuable man. For if the reader 
hath obſerved any miſtakes, inconſiſtencies or 
needleſs repetitions in the ſummary or biftory, 
he will do the learned author the juſtice to re- 


member, that in the outlines of a work of 


ſuch extent and variety ſome inaccuracies of 


this kind are almoſt unavoidable. Theſe 


common candour will excuſe, ſince the au- 
thor's laſt thougits upon the ſubject have been 
SUPPRESSED. And one may venture to ſay 
for him, now he cannot ſpeak for himſelf, 
that the ſummary, a collection of extracts haſ- 
tily put together at different times, and in the 
hurry of a publick employ ; mere hints for 
private uſe, though thrown into ſome me- 
thod, and, for the moſt part, placed under 


proper heads, (as his collections upon every 


ſubject generally were, ) was never intended 
for the prets nor fitted for it; and that the 


n ne was not intended U bim for pub- 
5 4 = 
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g lick view in tlie dreſs in which it now ap- 
Fx FF, % nes 
Ihe obſervations on certain paſſages in 
Lord Chief Juſtice Hale's works have long 
lain by me, and poffibly in the opinion of 
ſome of my readers come out ſomewhat un- 
ſeaſonably at this junture. The cauſe of tlie 
pretender ſeems now to be abſolutely given 1 
up. I hope in God it is ſo. But whether 
the root of bitterneſs, the principles which 
gave birth and growth and ſtrength to it, and = 
| have been twice within our memory made a 
retence for rebellion at ſeaſons very critical - 
- whether thoſe principles be totally eradicated I 
know not. Theſe I encounter in that diſcourſe 
by ſhewing that certain hiſtorical facts, which 
the learned judge hath appealed to in ſupport 
of them, either have no foundation in truth; 
or, were they true, do not warrant the con- 
eluſions drawn from them. 5 
The paſſages I animadvert upon have 
been cited with an uncommon degree of 
triumph, by thoſe who, to ſay no worſe of 
them, from the dictates of a miſguided con- 
ſcience, have treated the revolution and pre- 
ſent eſtabliſhment as founded in uſurpation 
and -rebellion ; and they are in every ſtu- 
dent's hand. Why therefore may not a good 
ſubject, be it in ſeaſon or out of ſeaſon, caution 
the younger part of the profeſſion againſt the 
prejudices which the name of Lord Chief 
" - Juſtice Hale, a name ever honoured and 
| eſteemed, . F 
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eee, may otherwiſe beget in them? I, 


for my part, make no apology for the free- 
dom I have taken with the ſentiments of an 


author, whoſe memory I can love and ho- 


nour without adopting any of his miſtakes 
upon the ſubject of government. | 


It cannot be denied, and I ſee no reaſon * 


making a ſecret of it, that the learned judge 
| hath in his writings paid no regard to the 
principles upon which the revolution and 
preſent happy eſtabliſhment are founded. The. 
_ prevailing opinions of the times in which he 
received his firſt impreſſions might miſlead 


him. And it is not to be wondered at, if 


the deteſtable uſe the Parliament army made 


of it's ſucceſs in the civil war did contri- 


bute to fix him in the prejudices of his carly 
days. For in the competition of parties ex- 
tremes on one ſide almoſt univerſally produce 
their contraries on the other; and even ho- 
_ neſt minds are not always ſecured againſt the 


contagion of party-prejudice. 
But it matters not with us, whether his 


opinion was the effect of prejudices early en- 
tertained or the reſult of cool reflection ; 
ſince the opinion of no man, how great or 
good ſoever, is or ought to be the ſole ſtan- 
dard of truth. He was undoubtedly very 


great in his profeſſion; and, which raiſeth 


even a great character infinitely higher in 
point of real merit and juſt eſteem, he was 
in every relation of life a good man; though 
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the rectitude of his intentions, while under 
the ſtrong bias of early prejudices, might 


ſometimes betray him into great miſtakes*. 


T hope therefore the young gentlemen of 
the ſame honourable profeſſion, for whoſe 
ſervice thoſe obſervations are principally in- 
tended, will take the writings of the learn- 
ed judge into their hands, not barely with 
à juſt opinion of his great merit, but with 


an honeſt reſolution to exemplify in their 


own conduct the valuable parts of his 


character. te ard Pr NOT 
And I flatter myſelf, that the [eiſure of 
a long vacation will not be thought to have 


been utterly miſpent in reviſing and com- 
pleting that diſcourſe. It may at leaft 
ferve to guard young and unexperienced 
minds againſt ſome impreſſions, which a 
modeſt deference to the opinion of ſo great 


an author may have made upon them. 
Serjeanti- Inn, 
Feb. 27. 1762. 


M. FOSTER. 


r 
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* See the Trial of the Witches at St. Edmonds Bury 
be fore him in March 1664. 12 | . 
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N. B. The reader is deſired to take notice, 
tbat moſt of theſe papers having been written 
many years ago, and the whole in a manner 
completed before the acceſſion of his preſent 
Majefly, whenever I uſe the words The late : 
King or words of the like import, I mean 
King GeorGst the Firſl, I need not after 
this caution ſay, that by every expreſſion in- 
'* tended to denote the King upon the throne, I 
mean bis late Majeſly, © 
* I citing the State Trials, I make uſe of the 
* edition of 1730 for the 6 firſt volumes, and that 
F 1735 for the 7th and 8th. 
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Publiſhed | by the AUTHOR very ſoon after the 


firſt Edition came out. 


I N CE the publication of this work I 


have been favoured with the peruſal of 
Lord Hale's original MS, all written with 
his own hand; and alſo of the tranſcript 
bound up in ſeven ſmall folio volumes cor- 
rected to near the middle of the third volume 
by the author himſelf, as appears by many 


interlineations and marginal additions, all 


likewiſe of his hand-writing. 


Upon a careful peruſal of theſe MSS, (a 
taſk I could not, in my preſent circumſtan- 


ces, have eafily gone through without the 
afliſtance of a young gentleman, who, if I do 


not greatly flatter myſelf, will in due time 


make ſome figure in the profeſſion,) I am ſa- 


tisfied, that I was overhaſty in ſaying, as I 


do in my preface, That the corrected copy Was 


totally laid afide, and the Work Publ iſhed from the 
_ origimal 
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ADVERTI SEMENT. 


driginal MF, compr: Sed in one thick folio ola. 


This miſtake, which I am heartily ſorry for, 


I was led into by the editor's confuſed and in- 


accurate manner of writing in this part of his 


reface. The reader, he faith, may be aſ- 


1 ſured, that the edition here offered to the 
*« publick is printed FAITHFULLY from the 
« author's original MS, which confiſts of one 
„ thick folio volume all in our author's: own 
«& hand-writing.” This led me to ſay, that 
the tranſcript was Y7otally laid afide: For if 
the work was Faithfully publiſhed from the 
original MS, what uſe can the reader apps 

to have been made of the tranſcript ? 


The editor, it is true, ſpeaking of the 
tranſcript a few lines lower doth ſay, © This 


« tranſcript therefore ſo far as reviſed and 
© corrected by our author, and no farther, - 
may be deemed the original finiſhed and 


te perfected.” If he had added, that the 


corrections are inſerted in this edition, or had 


uſed words of the like import; I ſhould have 


made no ſort of doubt of it; But this, for a 
reaſon I ſhall preſently offer, could not be 
aid with truth. I find, that all the paſſages 
which are authenticated by the author's cor- 
rections and additions, except two, are in- 
ſerted in the print. One of theſe, which in 


my opinion carries with it evident marks 


of authenticity, is in the firſt volume of the 
85 9 towards the end, and . up 
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ADVER TISEMENT. 


near. eight pages. It turns upon the queſtion, 
Whois or 1s not a King within the ſtatute of 


treaſons FP 


It is too long to be inſerted in this place. 
And as the moſt material parts of it have 
been long in print, I ſhall ſpare myſelf the 


trouble of tranſcribing it. 


particularly that touching the depoſal and 


pretended reſignation of Edward II, the 


moſt exceptionable part of the whole work. 


But far the greateſt part of them are totally | 


omitted. 


1 forbear to enter farther into a minute 
and critical inquiry touching the authenti- 
city of theſe pages, becauſe I am not willing 
to revive a queſtion which hath long Jain 
aſleep; and which, through a happy change 


of times and circumſtances, is now 'become a 


matter of no ſort of importance to the pub- 


lick ; namely, what were the author's private 


ſentiments touching certain political queſ- 


tions which never were, nor in the nature 
of things ever can be, the ſubject of litiga- 


tion in Weſtminfter- Hall, 
- The other paſſage which I have excepted 
is near the beginning of the fecond volume 


of the tranſcript, and mentions ſhortly divers 
Fealons 3 in ſupport of the opinion of the ma- 


4 Pons jority 


Many paſſages which occur in theſe pages 
are indeed inſerted in the print, but not in 
the order in which they are in the tranſcript; 


jority of the 
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placed between hooks in the report of Sir 


ADVERTISEMENT. 


XXIX 


jud ges in the caſe of Meſſeng er %e 1 Hale 
and others, who were indicted of high 
treaſon for pulling down bawdy-houfes in 
the time of Charles II. This paſſage, though 


134. 135, 


it appears in the author's hand-writing and 


is copied by the tranſcriber, is likewiſe 
Omitted. BE 1 


Before I conclude this advertiſement I 
gladly embrace the opportunity it affords 


Ralph Grey's caſe from the year-book are 


omitted by him. They are omitted in the 


rint and likewiſe in the tranſcript. But 
I am ſatisfied, that this omiſſion was not 


wilfully made or with the leaſt intention 


to miſlead the reader. The author's known 


character ſufficiently ſecures him againſt any 
imputation of that kind. But there is ano- 


ther ciccumſtance which ſtrongly inclines 
me to think, that the omiſſion was owing to 


mere inadvertency in the hurry of compo- 


ſing or tranſcribing; for in a looſe ſheet, 
found among the author's papers, undoubted- 


ly of his hand-writing, copies whereof are 


me of doing ſome juſtice to the memory of 
the learned author. I have at the bottom 
of page 397 obſerved, that ſome words 


in many hands, the caſe of Sir Ralph Grey 
is cited, and the whole paſſage as it ſtands 


in the year-book is faithfully tranſcribed. 
Miſtakes and omiſſions of this kind the beſt 


ADVERTISEMENT. 


of authors, . efpecially in long works, are 
| ſometimes ſubject to, and common candour 
obligeth us to impute them to the true cauſe, 


$4: "Wh 8 — Non ego paucis 
 Offendar wed „ quas aut incuria — t, 
Aut bumana parum cavit natura. 


N. B. The original MS. with the Tranſeript 
j in 7 volumes will, for the fſatisfaftion of the 
| curious, be lodged in the Britiſh Muſeum for 4 
1 ew months. 
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— 7, I. 15. r. are meant. 


E R M TM 
Page 48. line 18. read ourſelf, 


— 108, I. 4. from the bottom, r. thing. 


—— 168, put the ſecond and third marginal references two 
lines higher. 


— 173. 1. 33+ 7. mention. 


—— 214. I. 6. from the bottom, r. N 


—— 218, |. 25. . Venue. 


249. I. 9. r. proſecution. 


—— 276, J. 20. for did, r. to have done, 
— — 280. J. 9. r. premiſed. 


283. |. 20. r. certioretur. 


A _w J. do” + NO r. to. 


—3. 29. . 9. r. proditorie. 
— 346. 1. 28 r. abetment. 


338. J. 4. 7. and. 


— 474. in the margin, r. plate. 15 
—.— 383. 1. 1. r. in ividuals, 8 
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time for Middl, 705 ex; but there were no proceedings on it. 
the 


— tn... tt. 


— ood... 


VAC AT. © 


AFTER 


TRINITY TERM, 1746. 


land in the Summer 1745, an act paſſed im- 
powering his Majeſty to iſſue commiſſions for 
trying the rebels in any county of the kingdom, in the 
ſame manner as if the treaſons had been committed i in 
that county. 

Purſuant to this 28, a commiſſion of oyer and ter- 
miner, and gaol- delivery, for the county of Surry®, paſ- 
ſed the great ſeal "ger the latter end of Trinity term. 


D URIN G the rebellion, which bein in Scot- 


It was directed to eyery privy counſellor by name, to 
all the judges, and to ſome private gentlemen, i LIMPOWECr= 


ing them, or any three of them, ( quorum un', &c.) to 
execute the commiſſion. 


The precept was . by the three chiefs and the 


the teſte a return. | : 


S S'—S + 


This was ordered on great deliberation and ſearch of 


precedents. 
On that day moſt of the judges met at Serjeants Im; 
and from thence proceeded in order of ſeniority to the 


court houſe at Saint Margaret's Hill in the borough of 
Southwark, 


Lord Chief Juſtice Lee gave the akon And the 


grand j jury found bills againſt the Earls of Kilmatmeek and 
Cromartie, and the Lord Balmerino; which bills were 
ſoon afterwards removed by certiorari into Parliament, 


On the two following days bills of indictment were 


law, who was taken in Staffordſhire, 
The priſoners were then brought to the bat and in- 
formed that bills were found againit them, of which they 


| ſhould ſoon have copies: and the court adjourned to 
that day ſe'nnight: and copies of the indictments with 


* 


. Another on of the like kind :Tued at the fame 


19 Geo, Il, 
Co 9. 


found againſt thirty-ſix of the principal rebels taxen at 
Carliſie; and againſt one David Morgan, a barriſter at 


0 


EN 
the caption Were delivered the ſame day to the priſoners 
after the court roſ. . „ 


By this meaſure the priſoners had copies of their in- 


dictments five days before their arraignment, excluſive 


of that day and of the day copies were delivered, and 
alſo excluſive of the intervening Sunday. This was 
done ex majori cautela, and in favour of life, Sunday not 
being a day on which the priſoners may be preſumed to 


be adviſing with counſel and preparing for their de- 
fence. It was ſo done upon the commiſion which ſat 


the ſame Summer in the North; and had been done 


upon a like commiſſion in the North after the rebellion 
of 1715. But the ſtatute doth not require this cau- 
tion with regard to Sunday, nor is it of abſolute neceſ- 
ſity ; though in caſes of life it is beſt to follow prece- 
dents, if the time will allow of it. 25 
Upon the adjournment-day the priſoners were ſeve- 


rally arraigned. Three pleaded guilty. The reſt 


© 


pleaded not guilty ; and each of them produced an afh- 
davit, to which they were ſworn in court, ſetting forth 


that a material witneſs or witneſſes (naming the wit- 


neſſes and the places of their abode) would be wanted 
-for their defence; and their counſel, who had before 
been aſſigned them, moved that their trials might be 


put off for a reaſonable time for bringing up their wit- 


neſſes. 


The attorney- general prayed time to conſider of the 


motion; and thereupon the court adjourned to the next 
day. | e = 
In the evening all the judges in town met at Lord 


Chief Juſtice Lee's chambers, and agreed that the caſe 


of theſe priſoners differs greatly from the common caſes 
of trials in the circuits, where affidavits of this kind 


ought very ſparingly to be admitted, For in circuit- 


trials the priſoners from the time of their commitment 


may and ought to be preparing for their defence. The 


place where they are to be tried is in moſt 'caſes well 


known, anc they have likewiſe a reaſonable certainty 


of the time long before the circuits begin. 
But in the preſent caſe the priſoners are to be tried 
at 2 great diſtance from the places where the treaſons 
were committed; and neither time nor place for their 
trial can be ſaid to have been certainly fixed till bills 
of indictment were found againſt them, and copies de- 
livered to them; from which time it was incumbent on 
: \-.-* 2 chem 
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them to be preparing for their defence and getting their 


witneſſes to town. 5 N 
And in regard that the affidavits mentioned the wit- 


neſſes to reſide at different diſtances from town, ſome in 


England, and others in Scotland, it was thought reaſo- 
nable that in fixing the times of trial, regard ſhould be 


had to the ſeveral diſtances. 


Accordingly it was agreed, that with regard to thoſe 
priſoners whoſe witneſſes reſide in England, their trials 
ſhould be * put off to the 15th of Fuly; and that the 
court would from thence proceed de die in diem till thoſe 
trials ſnould be diſpatched; and with regard to thoſe 
whoſe witneſſes reſide in Scotland, their trials ſhould 
be put off to the 25th. And on the next day the court 
ordered E e and adjourned to the 15th of Fuly. 

N. B. The act of the 19th of the King, c. 1. di- 
recting that no judge ſhall, during the time therein 
mentioned+, try or bail any priſoner committed for high 
treaſon without a warrant ſigned by ſix of the privy 
council, it was thought proper, ex major: cautela, to 
have ſuch warrant directing the aer we to pro- 
ceed to the trial of thoſe priſoners: and ſuch warrant 
was procured before the trials came on. | 
| The like caution had been before uſed with regard to 
wg of Chriſtopher Layer, while a like act was in 
force. 


The indictment and caption made uſe of on this oc- 
caſion were as follows. FE 55 

Surry. Be it remembered, That at a ſpecial ſeſſion 
of oyer and terminer, and ga«l-delivery of our Sovereign 
Lordthe King, of and for the county of Surry, holden at 
the borough of Southwark in the ſaid county, on Monda 
the twenty-third day of June in the twentieth year of the 


| Keign of our ſaid preſent Sovereign Lord GEORGE the 


Second, by the grace of God of Great Britain, France 


A and Ireland King, Defender of the Faith and ſo forth, 
before Sir William Lee, knight, chief juſtice of our ſaid 
78 preſent Sovereign Lord the King, appointed to hold fleas 


EW 
— 


5 Upon the like commiſſions in Midalrſix and Surry, an. 


1716, the priſoners had three weeks from their arraign- 
ment. | | | | 


| + (That act was made to continue only till April 19. 


f 1746, but by 19 Geo. II. c. 17. & 20 Geo. II. c. 1. was farther 
continued till the 2oth of February following.) 
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THE REPORT. 


befert the King himſelf, Sir John Willes, knight, c. 


[naming the reſt of the judges and commiſſioners pre- 
lent] and others their fellows juſiices and commiſſioners of 
our ſaid preſent Sovereign Lord the King, aſſigned by 
letters patent of our ſaid preſent Sovereign Lord the 
King under his great ſeal of Great Britain, made by vir- 


tue of the flatute made in this preſent parliament, intitled, 


An act for the more eaſy and ſpeedy trial of ſuch per- 
ſons as have levied or ſhall levy war againſt his Majeſty, 
and for the better aſcertaining the qualifications of ju- 
rors in trials for high treaſon, or miſpriſion of treaſon, 
in that part of Great Britain called Scotland, to the 
faid juſtices and commiſſe-ners abo ve- named and others, and 
t3 any three or more of them (of whom our ſaid preſent 
Sovereign Lord the King willed that ary of them the ſaid 
Sir William Lee, [naming ſome others of the judges} 
ad others in the ſame letters patent named and appointed 
ſhall be one) to deliver the gaol of the ſaid county of the 
priſoners therein being, or ſuch as ſhall ar may be detained 


in the ſame, on or befire the firſt day of January in the 
year of our Lord one thouſand goes hundred and foriy- 


fix, for or on decount of the high treaſon mentioned in the 


ſaid flatute in leuvying war againſt our ſaid preſent Sove- 


reign Lord the King within this realm, and to inquire by 


the oath of good and lawful men of the ſame county of all 
ſuch high treaſens in levying war again/t cur ſaid pre- 


ſent Sovereign Lord the King within this realm by the 
ſaid priſoners or any of them, or by any other perſon or 
- perſons *who are now in actual cuſtody for or on account of 
the ſame, or wh are or fhall be guilty of high treaſon 
in levying war againſt our ſaid preſent Sovereign | Lord the 
King within this realm, and ſhall be apprehended and im- 
priſencd for the ſame on er before the ſaid firſt day of Ja- 
nuary in toe ſaid year of our Lord one thouſand ſeven 
Dundred and forty - ſix, and the fame high treaſons to 
bear and determine, according to the form of the ſaid fta- 
zute by the oath of Sir William Richardſon of Bermond- 
ſey, knight, Sir Abraham Shard of — —, knight, 
Sc. [naming the grand jurors] gead and lawful men of 
the ſaid county, being then and there ſworn and charged to 
inguire for our ſaid preſent Sovereign Lord the King tonch- 
ing and concerning the premiſes in the ſaid letters patent 
mentioned, It is preſented, That the bill of indictment 10 
this ſchedule annexed is @ true bill, 35. 


0 
* 
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THE REPORT, 
Dae jurors for our preſent Sovereign Lord the King 
upon their oath preſent, That John Hamilton late of 
the city of Carliſle in the county Cumberland 
eſquire, otherwiſe called John Hamilton late of the 
fame place gentleman, Alexander Abernethy late of 5 
the ſame place gentleman, otherwiſe called Alexander 
Abernethy late of the ſame place ſurgeon, and George 
Abernethy late of the ſame place gentleman, being 
 fubjetts of our ſaid preſent moſt ſerene Sovereign Lord 
GEORGE the Second by the grace of God of Great 
Britain, France and Ireland King, Defender of the 
Faith and ſo forth, not having the fear of God in their 
_ hearts, nor having any regard for the duly of their 
= allegiance, but being moved and ſeduced by the inſtiga- 
= tion of the devil as falſe traitors and rebels againſt our 
faid preſent Sovereign Lord the King their ſupreme true 
natural lawful and undoubted Sovereign Lord, entirely 
withdrawing that cordial love, and that true and due 
' obedience, fidelity and allegiance, which every ſubject of 
our ſaid preſent Sovereign Lord the King ſhould and 
F right ought to bear towards our ſaid preſent Sove- 
= reign Lord the King; and alſo deviſing and (as much 
4s in them lay) moſt wickedly and traiterouſly. intending 
to change and ſubvert the rule and government of this 
kingdom duly and happily eflabliſhed under our ſaid 
preſent Sovereign Lord the King, and alſo to depoſe and 
: deprive our ſaid preſent Sovereign Lord the King of his 
3 title, honour and royal ſlate, and of his imperial rule 
= and government of this kingdom, and alſo to put and 
bring our ſaid preſent Sovereign Lend the King to death 
x and final deſtrattion, and to raiſe and exalt the perſon 
pretended to be Prince of Wales, during the life of 
James the Second late King of England and fo forth, 
and ſince the deceaſe of the ſaid late King, pretending to 
be, and taking upon himſelf the ſlile and title of King of 
England by the name of James the Third, to the crown ' 
= and to the royal ſtate dignity of King, and to the 4 
„imperial rule and government of this kingdom, upon the | 
X* tenth day of October in the nineteenth year of the reign 


of our ſaid preſent Sovereign Lord the King at the city 
of Carliſle aforeſaid, in the. county of Cumberland 
aforeſaid, with a great multitude of traitors and rebels 


againſt our ſaid preſent Sovereign Lord the King (to wit) 
% tbe number of three thouſand perſons (whoſe names 
%%%, o œ w 2 WE 
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are as yet unknown to the ſaid jurors) being armed and 
arrayed in a warlike and hoſtile manner (to wit) vith 


colours diſplayed, drums beating, pipes playing, and with 
ſwords, clubs, guns, piſtols, and divers other Weapons 
as well offenſrve as defenſive, with force and arms did 


falfly and traiterouſly aſſemble and join themſelves againſt 
our ſaid preſent Sovereign Lord the King, and then and 


there with force and arms did falſly and traiterouſiy, 
and in a warlike and hoſtile manner array and diſpoſe 
themſelves againſt our ſaid preſent Sovereign Lord the 


Ling, and then and there with force and arms, in pur- 


ſuance and execution of ſuch their wicked and traiterous 


intentions and purpoſes aforeſaid, did faifly and iraite- _ 
rouſſy prepare, order, wage and leuy a publick and cruel 
bar againſt our ſaid preſert Sovereign Lord the King, 


then and there committing and perpetrating a miſerable 


and cruel flaughter of and amongſt the faithful ſubjedts 


of our ſaid preſent Sovereign Lord the King, and alſo 


then and there during the ſaid war with force and arms 
did with the ſaid traitors and rebels ſo aſſembled, armed 
and arrayed as aforeſaid, falſiy and tratterouſly againſt 
the will of our ſaid preſent Sovereign Lord the King, 
enter into and take poſſeſſion of the ſaid city of Carliſle 
and the caſile thereto belonging within the ſame city, 


(the ſaid city and caſtle being a city and caſtle of our 
faid preſent Sovereign Lord the King) and the ſaid city 


and caſtle with force and arms then and there did fal- 
' fby and traiterouſly poſſeſs, hold, keep, maintain and de- 
fend, againſt our ſaid preſent Sovereign Lord the Ning, 
againſt the duty of their allegiance, againſt the peace of 
our ſaid preſent Sovereign Lord the King, his crown 


and digniiy, and alſo againſt the form of the flatute in 


ſuch caſe made and provided. 


N. B. This indictment and eaption were made uſe 


of againſt all the rebels who were tried in Surry, except 


 Mneas Macdonald; ſave that the overt acts were laid in 
different counties of England or Scotland, as the caſes 
reſpectively required; and alſo fave that the overt act 
of taking and poſſeſſing the city and caſtle of Carli/le 
was not charged on thoſe who were not concerned in 
that part of the rebellion. CES er ge” 
The indictment againſt Aneas Macdonald was in 
the ſame form, but concluding as follows: He the 


Fr 
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ſaid MAneas Macdonald, otherwiſe called Angus Mac- 
"donald, having heen apprehended and impriſoned for the 
high treaſon above mentioned, before the firſt day of Ja- 
nuary in the year of our Lord one thouſand ſeven hun- 
dred and forty fix. 8 ä 5 1 

The reaſon of this averment will be mentioned in 
it's proper place. 


Mr. Townly's Caſe. July 1 5, 1746. 


"I'S counſel moved, that before any juryman 
3 ſhould be brought to the book, the whole pa- 
nel might be called over once in the priſoner's hear- 
ing, that he might take nozice who did and who did 
not appear: which they faid would be a confiderable 


by order of the court, and the attorney-general did 
not oppoſe it“. 2 


whether he was a freeholder or no. Thoſe who an- 


examined upon a voire dire to that matter: and on 
their anſwering that they had no freehold, were ſet 
XZ aſide. Thoſe who anſwered that they had both free- 
bold and copyhold, were aſked whether both put toge- 
ther did amount to 10/. a year; and if they did, that 


help to him in taking his challenges. This was done 


Every juryman, as he came to the book, was aſked 


ſwered that they had no freehold in the county, were 


P. 59. 


(5 St. Tri. 543) 


Z was admitted to be a good qualification, though the 

Z freehold alone was under 10], 5 | 

* Lhe court grounded this rule on the bill of rights W. & M. 
5 and the 4 & 5 V. & M. compared. =} ſt. 2. c. 2. 


I The priſoner's counſel offered to call a witneſs to 


1 ſhew that he was at the time of the rebellion in the 
ſervice and pay of the French King, and ſo intitled, as 
they inſiſted, to the benefit of the cartel for exchange 


of priſoners: but the court declared that ſuch proof is 


WR 


not to be admitted. It is no defence in a court of 
law, nor is it ſo much as an excuſe, that he had enter- 
ed into the ſervice of an open enemy. See the caſe of 
Eneas Macdonald. „ N 
They then inſiſted on what they (very improperly) 
Called the capitulation at the ſurrender of Carliſle. 
In this likewiſe the court over-ruled them. It is no ſort 


— , 


V. B. This was done in Layer's caſe, after a much 
longer debate than the matter deſerved, 
„ A4 of 


4 5 W. & 
M. c. 24+ ſ. 15. 


P. 59s 


Mr. Murray. 
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of defence in a court of law, But to prevent miſ- 
conſtructions, Colonel Carey was examined touching 


the terms upon which the ſurrender was made: and 


he ſwore that the Duke expreſsly reſerved the rebels 
in - Carliſle to be dealt with as his Majeſty ſhould 
pleaſe, 3 : To 

The court then obſerved that the priſoners had re- 


| ceived the whole benefit of the terms offered by the 


Duke, in that they were not immediately put to the 


| ſword*, but were reſerved for his Majeſty's pleaſure; 


which now appears to be, that they ſhall have a fair 
trial, and liberty to make their defence according to 
law. Eo 3 | 5 
They then inſiſted that the overt acts are charged 
in the indictment to be committed on the 1oth of 
October, and that all the evidence is of overt acts 
ſubſequent to that time; and ſaid, that however the 
reſolutions with regard to this point may have been 
before the 7 W. III. c. 3; yet now, by that act, no evi- 


dence is to be given but of overt acts laid in the in- 


dictment; and conſequently the overt acts muſt be 
proved in ſuch manner as they are laid; that in this 
caſe eſpecially the King's counſel are not at liberty 
to vary in their proofs from the day laid, ſince they 
have confined themſelves in the indictment to one 


day, and have not charged (as they ſaid in moſt of the 
precedents it is charged) that the defendant did com- 
mit the treaſon charged on him on the day laid, and at 


divers days and times as well before as after. 
To this the ſolicitor-general anſwered, that the 
7 I. III. makes no alteration with regard to this point, 


ſo as to make either time or place more material than 


they were before the act; the act indeed ſaith, that 
no evidence ſhall be given of any overt acts not laid 
in the indictment. But what is or is not evidence of 
ſuch overt acts, is left upon juſt the ſame foot in 
this reſpect as it was before the act; what was evi- 


dence at common law is in this reſpect evidence 


ſtill; and as to the charging the overt acts at divers 
days and times as well before as after the day par- 
ticularly mentioned, he ſaid that the greateſt part of 
the precedents he had ſeen of indictments for levying 
war, which is the preſent caſe, do charge the overt acts 

on one day only. VV 


ä —— ad 


dee Lord Winten's trial, C St. Tri. 29. 
5 | e Sir 
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Sir Richard Lloyd offered to ſpeak on the ſame fide ; 
- but the court told him, he needed not to give himſelf the 
trouble of ſpeaking to the point, on which there could 
be no doubt; and over- ruled the objeCtion*. | 
Mr. Townly was convicted and executed. 


Yo bir Dare ci 7h 17,1746 


N Mr. Deacon's caſe, his counſel objected to the re- (g St. Tri. 5858.) 
ceiving the evidence of one Craig a printer, touching 
dhe priſoner's obliging Him to print the Pretender's ma- 

XZ nifeſto at Manche/ter, and his publiſhing it there, while 
the rebel army was in the town; and alſo to the reading 

the manifeſto, They inſiſted that this ought not to be 
given in evidence, becauſe it is an overt act not laid in 

the indictment ; and alſo becauſe the orders were given 
and the manifeſto printed and publiſhed in Manchefler, 
and all the overt acts are laid in Cumberland. - 

But it was anſwered by the court (Lord Chief Juſ- 
tice Willes, Juſtice Abney, and Juſtice Fofter) that an 
overt act not laid may be given in evidence, if it be a 
direct proof of any of the overt acts that are laid. . 

One of the overt acts charged in this indictment is 
the aſſembling and marching modo guerino, in order to 
depoſe the King and to ſet the Pretender on the throne. 
It is proved that the priſoner with the reſt of. the rebel 
army was at Mancheſter, and appeared in an hoſtile man- 
ner there. Now what ſtronger proof can there be that 
the priſoner joined this army for the purpoſe mentioned 
in the indictment, than his cauſing to be printed and 
diſperſed among the people the Pretender's manifeſto ? 
It never was doubted that the being preſent with rebels 
and joining in proclaiming the Proterder, might be 
given in evidence on ſuch an indictment as this; and 
yet that circumſtance was never expreſsly laid in any in- 


3 


— 


The Lord Balmerino, who had neither counſel nor wits 

neſs at his trial, infited on the ſame point: and the houſe, 

out of theirextreme tenderneſs in caſe of life, (after my Lord 

Chancellor had delivered his opinion clearly that the time is 
not material, provided the treaſon be committed before the 
bil found) put the queſtion to the judges. Lord Chief Ju- 
ſtice Lee delivered the unanimous opinion of the judges, that 

the day is not material, provided the treaſon be proved to | 
have been committed before the finding the bill. (See the 
printed Trial, 2. 24—27.' And fee 3 Inf, 230. Kel. 16. 
1 Hele 361. 2 Hale 179, 291.) - 


„ 


dictment. 


10 THE REPORT. 
dictment. But it is ſufficient that it proves quo anime 
the rebel army was raiſed, and quo animo the priſoner 
joined it. 3 
As ts the objection that this fact was not committed 
in Cumberland, where all the overt acts are laid, Mr. 
Juſtice Abney and Mr. Juſtice Feſter held, that it is in- 
deed neceſſary on this indictment that ſome overt at 
laid be proved on the priſoner in Cumberland; but that 
being done, acts of treaſon tending to prove the overt 
acts laid, though done in a foreign county, may be given 
in evidence. ER VVV 1 
| And the manifeſto was read. WM 
Lord Chief Juſtice Willes declined giving any opinion 
on the ſecond point. But no objection was made dur- 
ing the whole courſe of the trials to the giving evidence 
of overt acts in a county different from that where the 
fact was laid, an overt act having been firſt proved in 
the proper county. And that ſort of evidence was given 
in almoſt all the trials“. TIER 
Deacon was convicted and executed, 


Tr 19 


Jobn Berwick's Caſe. July 17, 1746. 


(St. Tri. 559.) I N the caſe of John Berwick, there was only one wit- 
neſs that proved him to have been in arms with the 
rebels. This witneſs proved that he was inrolled and 
reviewed as a lieutenant in the regiment called the Man- 
—_— regiment, and did duty as ſuch at Penrith and 
Carli ſie. 5 | 
| 100 other witneſſes (officers in the Duke's army) 
ſwore, that after the ſurrender of Carliſie they were or- 
dered by the Duke to take an account of the names of 
the officers and of their reſpective ranks in the rebel gar- 
riſon; that accordingly they went to the priſon where 
the officers were confined apart from the common men, 
and took ſuch account of them; that the priſoner Ber- 
wick appeared among the officers, and gave in his name 
to them as lieutenant in the Mancheſter regiment. 
if ; | 
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»The like evidence was given in moſt of the trials after 
the rebellion of 1715; and admitted by the judges upon the 
commiſſion in the North this Summer. 


See the caſes of Layer and Sir William Partys, in the State 
en 
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THE REP O:KR'F. 
Lord Chief Juſtice Willes and Mr. Juſtice Abney were | 
of opinion that this declaration of the priſoner is not to | 
be conſidered as a bare confeſſion after the fact, but as an | 5 
evidence of the fact itſelf, vix. that the priſoner did ap- | & 
pear and take the rank of a lieutenant in the rebel garri- 5 
ſon. They thought too, that a confeſſion after the fact, 5 
proved by two witneſſes, was ſufficient to convict with- = 
in the 7 . III. IN ike e 85 Y 
Mr. Juſtice Feſter doubted whether this declaration, 
being made after the ſurrender, can be conſidered in any 
other light than as a confeſſion after the fact“. And 
with regard to a confeſſion after the fact, he ſaid he ne- | . 
ver doubted whether it might be given in evidence as a | x 
corroborating proof; his doubt was, whether it being 8 
proved by two witneſſes is a coneluſive evidence, or an be 
evidence ſufficient of itſelf to convict without other 12 
proof; ſince the 7 W. III. ſeems to require two wit- 5 
neſſes to oyert acts, or a confeſſion in open courth. r.. —_ 
- Berwick was convicted upon the evidence of the offi- 5 
cers and of the other witneſs, and was executed. 
1 , | 
All the priſoners who then ſtood convicted were 
brought to the bar to receive judgment; and their coun- 
fel, Serjeants Mynne and Eyre, took two exceptions in 
arreſt of judgment. 5 2 3 
I. That the teſte of the commiſſion is not ſet forth in 
the caption of the indictment; and conſequently, for 
aught appearing on the record, the commiſſion might 
iſſue before the commencement of the act on which this 
commiſſion is grounded; and if ſo, the whole proceed 
ing is coram non judice. | 
Io this it was anſwered by the attorney-general, 
and agreed by the court, that the juriſdiftion of the 
court doth ſufficiently appear on the record. The act 
of parliament is undoubtedly the foundation of this pro- 
ceeding : the act, and this commiſſion grounded on it, are 
recited inthe caption; and it is expreſsly alledged, that 


—_— - * 


A i ET , 


| _©® Upon farther conſideration, I doubt there was too much 
refinement in this diſtinction. See 1 Diſc. c. 3.7. 8. | 
I The like evidence was held ſufficient upon the com- 
miſſion in the North this Summer; upon the authority of the 
Judges? opinions previous to the trials of Gregg and Francia. 
See my Diſcourſe on High Treaſon, chap. 3. „ 8. 


0 FFP 
* the commiſſion did iſſue by virtue of the act; which 
could not be true ien the commiſſion was ſubſequent 

d_: 
Their fecond exception, and on which they ſeemed 
; chiefly to rely, was that the act impowers the crown to 
| iſſue commiſlions for trying. perſons then in cuſtody or 
who fhall be in cuſtody for high treaſon in levying war 


before the firſt day of January next, and it is not alledged 
in the indictment that the priſoners were in cuitody at 


oh time of the indictment; and conſequently it doth 
not appear on the record, that the court hath any ju- 
riſdiction over the oriſoners®, 
To this it was anſwered by the attorney- general, and 
agreed by the court, that it doth ſufficiently appear on 
the record as it now ſtands, though not indeed on the 
indictment, that the priſoners are in cuſtody ; the re- 
card alledgeth that the priſoners at the time of their ar- 
raignment being brought to the bar in the cuſlody of the 
„ fheriff to whoſe cuſtody they had before been committed 
5 for the cauſe aforeſaid, were aſked, Fc. 
„ The common commiſſion of oaol- -delivery extendeth 
only to priſoners in actual cuſtody ; and yet it was ne- 
ver thought neceſſary to alledge in the indictment that 
the defendant was then actually in priſon: and if this 
exception was to prevail, it would impeach all the jud 
ments that ever have been given at any ſeſſions of 8 
7 „ 
5 Tuhat the 2 on which the e rebels were tried 
2 runs in the very words of this act; all the indictments 
* at that time were as theſe are, and this very r 
was then taken and over- ruled. f 
Lord Chief Juſtice Lee produced a note he took at 
that time, in the caſe of the King and Oxburgh : the ſame 
exception was then taken and over-ruled upon the reaſon 
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laſt before given}. g 
| Judgment was then given as in caſes of high treaſon, & 
| Mr. Serjeant Eyre afterwards, viz. Augu/t 2d. took \ 
| an 099% mon that bears ſome u to the laſt in be- 1 

„ See the Caſe of near Macdonald, inf. 59. 1 


. 


+ Yige 12 Mod. 449. the ſame point. 

Upon the trials o the Lords Kilmarnock, Cremartie and 
1 ES Balmerino, to guard againſt this objection the warrants for 
their commitment were returned by the lieutenant of the 
| Tower, read and entered on the journal, Gee the proceed- 


4ngs in print, p. 10.) | 
halt 
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half of Ws M. Donald and ſome others, who then 
ſtood convicted and were brought to the bar to receive 


judgmen nt. Jt was, that it doth not appear that the 
priſoners were apprehended , and, ſaith he, in fact they 


were not apprehended but ſurrendered; whereas the act 


of parliament on which ths commiſſion is grounded 
ſpeaks only of perſons that ſhall be N and in 
cuſtod 

This fine · ſpun objeQtion was likewiſe oper ruled. 
The ſurrender was as much upon compulſion, as the 
ſubmiſſion of a perſon who cries for quarter in the 
heat of battle is. In both caſes the ſubmiſhon is by 


reaſon of a ſuperior force, and for fear of a 


en. 


 Aexanter McGrowther's C aſe, July 21, 1, 1 1746. 


full evidence touching his having been in the 


rebellion; and his acting as a lieutenant in a re- 


giment in the rebel army called the Duke of 


. Perth's regiment. The defence he relied on was, that 
| he was forced in. 


And to that purpoſe he called feveral witneſſes, who 


in general fwore that on the 28th of Auguft the per- 
ſen called Duke of Perth, and the Lord Stratballan, 
with about twenty highlanders, came to the town where 
the priſoner lived; that on the fame day three ſeveral 


ſummonſes were ſent out by the Duke, requiring his 


tenants to meet him, and to conduct him over a moor 


in the neighbourhood, called Luiny Moor; that upon 
the third ſummons the priſoner, who is a tenant to the 


Duke, with about twelve of the tenants appeared ; that 
then the Duke propoſed to them that they ſhould take 


arms and follow him into the rebellion; that the pri- 
ſoner and the reſt refuſed to go; whereupon they were 
told, that they ſhould be forced, and cords were brought 


by the Duke's party in order to bind them; and that 


then the priſoner and ten more went off, ſurrounded 

by the Duke's party. 

__ Theſe witneiies {wore that ths Duke of Perth threat- 

ened to burn the houſes, and to drive off the cattle of 

ſuch of his tenants as ſhould refuſe to follow him. 
| PEE: | They 


N the caſe of Hleximder MGrowther, there was (9 Se rage! 


THE REPORT. 
They all ſpake very extravagantly of the power 


lords in Scotland exerciſe over their tenants ; and of the 
obedience, (even to the j Pony in rebellion) which they 


expect from them. 
Lord Chief Juſtice Lee, in ſumming up, obſerved to 


the jury, that there is not, nor ever was, any tenure which 
obligeth tenants to follow their lords into rebellion. 


And as to the matter of force, he ſaid, that the fear of 
having houſes burnt or goods ſpoiled, ſuppoſing that 
to have been the caſe of the priſoner, is no excuſe 


in the eye of the law for Joining and marching with 


rebels*. 


The only force that doth excuſe, is a force upon the 
per ſon, and preſent fear of death; and this force and 
fear muſt continue all the time the party remains with 


the rebels. It is incumbent on every man, who makes 


force his defence, to ſhew an actual force, and that he 


quitted the ſervice as ſoon as he could; agreeably to 
the rule laid down in Oldca/tle's caſe, that they joined 


ro timore mortis, & receſſerunt quam cito potuerunt. 
He then obſerved, that the only force the priſoner 


pretends to, was on the 28th of Auguſt; and that he 


continued with the rebels and bore a commiſſion in their 


army till the ſurrender of Carle, which was on or 


about the 3oth of December. 
The jury without going from the bar found him . 


ty. But he was not executed. 

N. B. All the judges that were in town were preſent, 
and concurred in the points of law. 

N. B. Many of the Scotch priſoners <P force their 
defence, and produced the ſame ſort of evidence as 
M*Growther did; and the ſame directions in point of 
law were given as in his caſe: and the matter of fact, 
whether force or no force, and how long that force 
continued, with every circumftance tending to ſhew 


the practicability or impracticability of an eſcape f, was 
left to the j juryc on the whole evidence. 5 


Auguſt 23, 1746. 


This da bills of indictment were found againſt 


Alexander Kinloch and Charles Kinloch NAY others of the 
„V. B. If threats of this kind were an FI it would 
be in the power of any leader 1 in a rebellion to — all 


his followers. 
+ See 1 * chap. [8 
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rebels, to the number of twenty-two. The overt acts 


were laid in different ſhires in Scotland, according to 


the reſpective caſes of the priſoners. And then the 


court adjourned to the 2d of September, for the arraign- 
ment of the priſoners. | 3 
3 VVVVVTTTVVTCCCCCCC CCC 
On this day (there being no other judge in town) 
Mr. Juſtice Fo/ter ſat with two other commiſſioners 
for the arraigning the priſoners. Alexander Kinloch and 
Charles Kinloch, and the reſt of the priſoners, who were 
Scotchmen born, upon their arraignment ſeverally del ive- 
red a paper into court, whereof the following is a 
copy. W 


« As I intend to inſiſt on the benefit of the Act of 
Union, by which all the laws in Scotland at that 
c time which concern private right are ſaved to the 
<< natives of Scotland, and declared to be unalterable 
by the parliament of Great Britain, except for the 
c evident utility of the ſubjects within Scotland; and 
<« as I am a ſubject born within Scotland, and ſtand in- 
« dicted for treaſons charged to have been committed 
ce by me in Scotland, I humbly beg that the court will 
be pleaſed to aſſign me counſel and a ſolicitor to ad- 
c viſe me as to the manner of framing, and the uſe to 
ce be made of this defence; and that the court will be 
< pleaſed to indulge me in a few days time to adviſe 
„ with them, before I am compelled to plead ; leſt by 
„ pleading I may be deprived of the b 


Mr. Juſtice Fofter told the priſoners, that copies of 
their indictments having been delivered to. them in 
time, they ought now to have been ready to plead 

uch pleas as they would ſtand by; and that the court 
expected they ſhould now plead accordingly. He told 
them withal, that if the matter contained in their 
papers would avail them at all, they would have the 


full benefit of it upon not guilty; fince it amounts to 
no more than that their caſes are not within the act 


of the laſt ſeſſion, by authority of which act alone 
this court ſits. They then ſeverally pleaded not 
guilty. 5 WE” FF 


enefit of any 
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The Caſe of Alexander Kinloch and Charles Kinloch, 
- October 28, 1746. 


(x Will. 157.) DRES ENT Lord Chief Juſtice Wille, Mr. 
" Juſtice Fofter, and Mr. Baron Clive; Alexander 
Kinloch and Charles Kinloch, who were the firſt of the 
priſoners concerned in the paper delivered the 2d of 
September that were brought to trial, were ſet to the bar; 
and they agreeing in their challenges, one jury was ſworn 
and charged with them by the clerk of the arraignments. 
The junior counſel for the crown opened the indict- 
ment, and the folicitor-general in a few words opened 
the evidence. Es 5 
When the counſel for the crown had proceeded thus 
far, the Chief Juſtice, before any evidence was given, 
told the priſoners' counſel, that he was informed they 
had ſome objection to make in behalf of their clients, 
grounded on the Act of Union. Which objection, he 
ſaid, was proper to be ſpoke to before the counſel for 
the crown went into their evidence. Whereupon Mr. 
aarell, one of the priſoners? counſel, ſtated his objection, 
and ſpake largely to it. The Chief Juſtice then ſaid, 
that the objection, being in nature of a plea to the ju- 
riſdiction of the court, could not be made on the "Tue 
of not guilty; nor could any evidence in ſupport of the 
objection be received upon that iſſue; and therefore pro- 
poſed that a juror ſhould be withdrawn ; and that the pri- 
ſoners ſhould have leave to withdraw their pleas of not 
guilty, and to plead this matter ſpecially; and that the 
attorney-general might demur; and fo the point would 
come regularly before the court. e 
Mr. Juſtice Foſter ſaid on this occaſion, that when 
he aſſured the priſoners they would have the full bene- 
fit of this objection on their plea of not guilty, he had 
no intention of leading them into a difficulty, which 
they could not get clear of, without the indulgence 
of the court. He thought they would be intitled ex 
mero jure to the full benefit of the objection, with- 
out ſuch indulgence; and added, that the principle 
he went upon was this, If there be any weight 
in the objection, it muſt be that the cafe of the pri- 
ſoners is not within the act of the laſt ſeſſion, un- 
| = = de 
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der which act alone this ſpecial commiſſion is executed. 


And if it be not within that act, it is a caſe-at common 
law; and conſequently, taking it to be a cafe at common 


law, if no overt act be proved in the county where the 


commiſſion fits, and whence the jury comes, the Feen 
muſt of courſe be acquitted. 
_ e Strange of counſel with the crown ſtrongly 
inſiſted, that in point of law the priſoners were intitled to 
the benehit of the objection on not guilty, if they could 
avail themſelves of it: And the attorney- general offered 
to wave all advantage that might be taken againſt the pri- 
ſoners, if any advantage could be taken; and preſſed that 


the trial might go on upon the iſſue joined by them, and 


that the merits of the objection might be now conſidered. 
But it was otherwiſe Kan And a juror was with- 


43 I drawn and the jury diſcharged upon the motion of the 


priſoners? counſel, and at the priſoners* requeſt, and with 
the conſent of the attorney general. And the priſoners 
withdrew their former plea, in order that they might be 
ready the next day with their pleas to the juriſdiction in 
form. To which the W declared he would 


en, inflanter « Res 
And the court adjourned to the next ay. 


P 7 


» 


The entry on the record _— chis matter i is 4s 
| followeth: 


Upon the motion of C heres * Gordon eſquire 
= 214———— Jodrell eſquire, being affigned as counſel for 
1 drforatents in this cauſe and by their conſent, and alſo 
= 4 the dire and requeſt and by the conſint of the defen- 
3 4ants now at the bar here, and alſo by the conſent of Mr. At. 
torney- grnoral on behalf of the King, It is ordered by the 
court here, that Richard Foy the laſt of the jurors 
and 1mpanilled in this cau TAO Sony 


nel; and that the ret of th jurors in this cauſe 5 « Char 


ged ;- no" evidence whatſocver * 7 
jury in ibis cauſe — 14 on 

= defmmidants. And it is farthar gl rat; 
dhe ſuid difendimts have leave to wi 
ert guilty. by. them formerly pleaded to 45 por gon itt 7 
3 and — leave to "a to the' Jurifdigtion of this 


A 


court; 
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eburt; and that the ſaid defendants have time till to-morrow 
to put in ſuch plea; and that they deliver copies of ſuch plea 


to Mr. Sharpe ſolicitor for the King in this cauſe by eight of 


the clock this evening. And thereupon the ſaid defendants do 


now here at the bar withdraw their ſaid pleas of not guilty, 
in order to put in ſuch plea to the uriſdiction of this court as. 


aforeſaid. 
Ocober 29, 1746. 
On this day, preſent the ſame judges as yeſterday 3 
Alexander Ninloch was firſt ſet to the bar and again ar- 
raigned, whereupon he tendered a plea ingrofled on parch- 


ment and ſigned by his counſel Mr. Gordon and Mr. 7ad- 


rell; to which the attorney-general demurred, the 
priſoner inſtantly joined in demurrer. 933 
And the ſaid Alexander Kinloch in his own proper per- 
n comes, and having. heard the indictment aforeſaid read, 
and proteſiing that he is not «guilty of the premiſes charged 
in the ſaid indiftment, for plea nevertheleſs ſaith, that he 


ought not to be compelled to anſwer to the ſaid indictment; 


Becauſe he ſaith that the kingdom ꝙ Scotland 2 * and 
until the time of the union of the two kingdoms of England 


and Scotland was regulated and governed by the proper 


laws and ſtatutes of that kingdom, and not by the laws or 

atutes of the kingdom of England; and that ever-ſince the 
aid union ef the ſaid tuo kingdoms that part of the realm 
of Great Britain called Scotland hath been, and yet is go- 


verned and regulated by the proper laws of that part of the. 
ſaid realm called Scotland, and net by the laws of that part 


of the ſaid realm called England. W 
And the ſaid Alexander Kinloch farther faith, that 
within the ſaid kingdom before the union of the 

kingdoms, and until the ſaid union thereof, and within that 


part of Great Britain called Scotland ever-ſince the ſaid. 


anion, there hath been and now is a certain court called the 
court of juſticiary; and that all and ſingular. offences of 


high treaſon committed within the ſaid kingdom of Scotland 


before and until the ſaid union, and within that part. of the 


realm of Great Britain called Scotland ſince the ſaid union 


by the natives thereof, apprehended or taken for ſuch offences. 


1 


ſaid two 


3 | here 


1 
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there (except peers of the realm of Great Britain) have 
been and of right ought to be inquired of, heard and deter- 


that court, or in ſome other courts or before other juſtices 
within the ſaid realm of Scotland before the union, and 


. mined in the ſaid court of juſliciary before the juſtices of 


within that part of the realm of Great Britain called Scot- 


land fince the ſaid union; and not in any courts or before 


union, or within that part of the realm of Great Britain 
called England fince the 45 union. „ 
And the ſaid Alexander Kinloch farther ſaith, that Fo- 
chabars in the ſhire of Murray in the ſaid indictment men- 
tioned, the place where the ſaid offence contained in the ſaid 
indiftment is ſuppoſed to have been committed, before and 
until the ſaid union of the ſaid two kingdoms was within 
and parcel of . the ſaid kingdom of Scotland, and ever-ſmce 
the ſaid union was and now 1s lying within and parcel of 
that part of the realm of Great Britain called Scotland. 
And the ſaid Alexander Kinloch farther ſaith, that he 


was born within that part of the realm of Great Britain: 


1 any juſtices within the realm of England before the faid 


called Scotland (to wit) at Fochabars aforeſaid; and that 


at the time when the ſaid offence in the ſaid indiftment con- 
tained is therein ſuppoſed to have been committed and long 


before that time and ſince, he the ſaid Alexander Kinloch 


was reſident and commorant within that part of Great Britain 
called Scotland (to wit) at Fochabars aforeſaid. And this 


he is ready to verify. Wherefore the ſaid Alexander Kinloch 


prays judgment If the court of our Lord the King here will 
farther. proceed upon the indifttment aforeſaid againſt him, 


and that he may be diſim ſed from the court here of and upon 


the premiſes, Sc. 


And the ſaid Sir Dudley Ryder knight, attorney-gene- 
ral of our preſent Sovereign Lord the King, who for our 


U 


Demurrer. 


ſaid preſent & overeigh Lord the King in this behalf proſe- 


cuteth, as to the ſaid plea of him the ſaid Alexander K inloch 


reign Lord the King ſait 


high treaſon mentioned and ſpecified in the ſaid .indittment, 


a ; 


A 


+ 


and 


by him above pleaded as 2 for ns preſent Sove- 

„ that the ſaid plea and the matter 
therein contained, are not ſufficient 'in law to' preclude the 
court here from their juriſdiction to hear and determine the 


? 
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Iz and above charged upon him the ſaid Alexander Kinloch 
in and by the ſaid indiftment. Wherefore for want of a 
proper and ſufficient anſwer in this behalf he prayeth judg- 
ment, and that the ſaid Alexander Kinloch may anſwer in 
court here ta our ſaid preſent Sovereign Lord the King 
touching and concerning the premiſes aforeſaid, 


ſoinder in de- And the Sid r E likewiſe, 


murrer, 


The priſoner's counſel! admitted, that his caſe is SI | 
in the letter of the act of the laſt ſefion by authority of 
which this court fits: But inſiſted, that by the known 
rules of conſtruction, if any great or manifeſt inconve- 
niences do ariſe from adhering cloſely to the letter of the 
act, the court ought, and always cou depart from the 
literal conſtruction. | 

The conſtruction they inſiſted on was, that for offen- 
ces committed in England, commiſſions might iſſue for 
hearing and determining the ſame, into any county of 
fx Phu and for offences committed in Scotland, the 
like commiſſions might iſſue into any county of Scot- 
land, which would, they ſaid, anſwer all the ends of 
the act, mentioned in the preamble; and would at the 
ſame time avoid all che inconveniences which the con- 
ſtruction contended for in behalf of che crown is at- 
tended with. . 

They then mentioned ſeveral inconveniences attending 
ſuch a conſtruction of the act; ; ſome of which might poſ- 
fibly have merited the attention of the legiſlature at the 
time the act paſſed. 

Mr. Attorney-general in anſwer ſaid, that the rules 
of conſtruction as applied to acts of parliament grounded 
an inconveniences, whether Imaginary or real, hold in 
no caſes but where the meaning of the act is doubtful : 
In plain caſes where the intention of the legiſlature is 

. evident, it is the duty of the court to put the law in 
execution, and to leave all conſiderations of inconveni- 
ences to the legiſlature: And if the parliament had in- 
tended that different commiſſions ſhould iſſue for the 
trial of treaſons committed in England and Scotland re- 
ſpectively, they would have ſaid 18 they would not 
have impowered his majeſty to iſſue commiſſions into ny. 
county or ſhire within the united kingdom, 

| And 
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And the objection, he ſaid, is not new; it was made, 


but without effect, in behalf of a Scatchman concerned in 


the rebellion of 1715 *. 


The Lord Chief Juſtice declared his opinion, in which 
the other g udges preſent concurred, that the priſoner's 


birth, reſidence and apprehenſion in Scotland, are facts per- 
fectly immaterial to the preſent queſtion; that they would 


have been ſo if the caſe had been at common law; for 


at common law every man is triable, not where he was 


born, reſided, or was apprehended, but where the fact 


was committed; that theſe facts being immaterial, and 
the whole merits of the objection appearing on the face of 
the indictment, the priſoner might as well have demurred 


to it, as pleaded in the manner he hath done. 


That in ſo plain a caſe as this is, arguments ab incon- 


venienti are of no weight; the law muſt take it's courſe : 


21 


1 Geo, I. c. 33. 


inconveniences in plain caſes are proper only for the 


conſideration of the legiſlature. 

His Lordſhip obſerved, that the words, This realm, oc- 
cur in four or five places in the act, and that in every 
place where they do occur, except in the clauſe in queſtion, 
they inconteſtibly mean the united kingdom of Great Bri- 
tain, and can mean nothing elſe : and by no rule of con- 


ſtruction can they be reſtrained in this ſingle clauſe, to 


that part of the kingdom called England. | 
The court over-ruled the plea, and ordered that the pri- 


ſoner ſhould plead over to the treaſon, and he pleaded 
not guilty. Charles Kinloch was then brought to the bar, 
and being arraigned a ſecond time on the indictment 


pleaded likewiſe not guilty. And both priſoners agreeing 
to join in their challenges, a jury (the ſame perſons 


who were ſworn and charged with them yeſterday) was 
ſworn and charged with them. And they were both 
found guilty, but not executed. 6 


ho 


* This was the caſe of William Hay upon the ſpecial com- 


miſſion at Carliſle in the year 1716. The objection was then 
introduced not by way of plea to the juriſdiction, but by de- 


murrer. And the court after hearing the priſoner's counſel 
adjourned to the next day; and having conſidered the argu- 
ments of the priſoner's counſel agreed to over-rule the demur- 


rer. Which being intimated to his counſel, he by leave of the 


court and with the conſent of the ſolicitor-general withdrew 
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Sir Jobn Medderbourn's Caſe, November 4, 1 746. 


(98 St. Tri. 5 o.) H E overt acts were laid at Aberdeen in the ſhire of 
Aberdeen. It was proved by two witneſſes that he 
was with the rebels at Aberdeen ; and by thoſe and other 
witneſſes, that he was at divers other places with them. 
The king's counſel called witneſſes who proved like- 
wiſe that he was appointed by the Pretender's ſon collec- 
tor of the exciſe; and that he did actually collect the 
exciſe in ſeveral places where the rebel army lay, by 
virtue of that . for the uſe of the rebel 
army. | 
The priſoner's counſel inſiſted that this ſort of 3 
ought not to be admitted; for though collecting money 
for the ſervice of rebels is an overt act of high treaſon, 
yet it not being laid in the indictment, no evidence 
ought to be given of it; and they re lied on the ſtatute of 
the 7th of King IV. But in this they were over- ruled, 
r. 9. pon the reaſons before given in the caſe of Deacon“. 


November 15, 1746. 
On this day, preſent the two Chief Juſtices, Mr. Juſtice 
Mrigbt, Mr. Baron Reynolds, Mr. Juſtice Abney, Mr. 
Juſtice Foer, and Mr. Baron Clive; all the priſoners who 
were convicted ſince the laſt execution were brought to 
the bar to receive judgment. The two Kinhchs, Alexander 
Mr. Joerell, and Charles, moved by their counſel in arreſt of judgment: 2 
he took notice of the proceedings with regard to the pri- 
ſoners on the 28th and 29th days of Ocloler, and inſiſted 
that their trial on the 29th (a jury having been ſworn 
and charged with them on the 28th) was a miſtrial, and 
the verdict a mere nullity. 5 
He was proceeding to ſtate his 3 and authorities, 1 | 
when Lord Chief Juſtice Lee interrupted him and ſaid, 
That as there is a variety of opinions in the books Fel 1 
ing that matter, which is really a point of great conſe- Eo 
quence, he thought it moſt adviſable to poſtpone the fan- 
| ther conſideration of it to the next adjournment, when he 


* 
n 


* See the 2 of Rel and Loqwick in the 4th State 
Trials, 649. Ke. 709, Ke. 
ſhould 


T HE DPO. | | 23 
ſhould deſire the aſſiſtance of all the judges in the com- 
miſſion. Then the court, after paſſing ſentence on the 
others, adjourned to the 15th of December. 

FE The court being full, and the bar crowded in 
expectation of the event of this motion, Mr. Juſtice Fofter 
thought it not improper to ſpeak to the purpoſe he ſpake 
on the 28th of Ofiober and he added, That from what - 
was ſaid by the court on the 29th, he was confirmed in 
his opinion that the priſoners might ſafely have pleaded 
the general ifſue: for if, as was then admitted, the 
whole merits of the objection appear on the face of the 
ijndictment, the priſoners undoubtedly might have had 
the benefit of it in arreſt of judgment. So that, quacun- 
que vid, whether they could have been let into it on evi- 
dence (as they certainly might) or in arreſt of judgment, 
they were not ill-adviſed in pleading the general iſſue, 


ops December 15, 1746. | 
On this day, preſent the two Chief Juſtices, the Chief 
Baron, Mr. Juſtice Wrigbt, Mr. Baron Reynolds, Mr. Juſ- 4 492) 
tice Abney, Mr. Juſtice Deniſon, Mr. Baron Clarke, Mr. . 
Juſtice Haſter, and Mr. Baron Clive; Mr. Fedrell argued 
in behalf of the Kinlochs in arreſt of judgment, 15 
He admitted that there is a variety of opinions in the 
books touching the power of the court to diſcharge a jury 
ſworn and charged in a capital caſe ; and that the prac- 
tice, during the reign of King Charles the ſecond at leaſt, 
went in favour of that power. But he ſaid, thatever- 
fince the revolution the contrary practice hath uniformly 
_ prevailed : and even in the time of James the ſecond the 
+ judges in Lord Delamere's caſe declared, that a jury ſworn 4 St. Tri. 232. 
and charged in a capital caſe cannot be diſcharged, but 
muſt give a verdict; and common juſtice, he ſaid, re- 
quires, that when a priſoner is brought upon his trial, 
anda jury is once ſworn and charged with him, he ſhould 
| ſtand or fall by the event of that trial; otherwiſe his life 
may be brought in jeopardy for the ſame fact as often as 
the court pleaſeth, and even when he is not ſo well pre- 
_ pared for. his defence, 7 Eerie, 
To ſhew that the law and practice before the reſtora- 
tion was with his clients, he relied on the authority of 
Lord Cote in his 3ft Inſt. 227. b. and 3d Inſt. 110: And te 
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ſhew that the judges ſince the revolution concurred with 


Lord Coke, he cited Carthew 465; where it is reported to 


| have been ſaid by Holt at the fittings in Guildball on the 
ninth day of November 1698, in the caſe of The King and 
Perkins, ** That all the judges of England upon debate 
„ among themſelves had agreed, that a jury ſworn and 


charged in a capital caſe cannot be diſcharged, though. 


6c all the parties conſent to it. 
He ſaid that he had ſeen a MS. note of the ſame reſo- 


lution by the late Mr. Juſtice 7; racy, which agrees in ſub- 


ſtance with Carthew's report of it. | 
He obſerved, that according to Carthew's report and 


Tracy's MS. the judges at the ſame time came to a reſo- 


Jution, that in criminal caſes, not capital, a juror may 
be withdrawn or Jury diſcharged by conſent of all parties, 


but not otherwi 
That the practice ſince that time in criminal caſes hath 


been conformable to this rule. For this he cited the caſes 
of The King and Morgan, Hilary 9 Geo. II. on an in- 
dictment for perjury, and The King and Felf, Trinity 7 


Geo. II. on an indictment for barratry; in both theſe caſes 
Lord Hardwicke, he ſaid, at the fittings refuſed to with- 
draw a juror at the prayer of the King's counſel, becauſe 


the defendants' counſel refuſed to conſent to it ; and cited 


this reſolution in Carthew. The uſe he aide of theſe 


two caſes was, that ſince this regard hath been paid to 


the authority of the reſolution in criminal caſes as re- 


ported by Carthew, he hoped the ſame regard would he” 
now paid to that touching capital caſes, 


As to the matter of conſent, he obſerved that conſent 
may cure an irregularity, but cannot juſtify the breaking 


through any of the fundamental principles of law; eſpe- 
cially ſuch rules as are in favour of a priſoner who is an- 


Fw Ln for his life. A priſoner in this circumſtance, is 
hardly ſui juris he _ be overawed or ſurprized into a 
conſent, manifeſtly to his prejudice: and therefore the 


judges in the reſolution cited from Carthew (on which he 


relied as an authority in point with him) threw the cir- 
cumſtance of the conſent quite out of the caſe. erg” 


Upon the whole he concluded that judgment ought to 
be arreſted. | 
To 


ae? 
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To this it was anſwered by the counſel on the part of Mr. Attorney- 
the crown, that except the reſolution reported by Cartbetu, 2 n 
there is not a ſingle authority in the books which ſaith Mr. Solieitor- 
that a juror may not be withdrawn or the Jury diſ- Seneral. 
charged, even in capital caſes, with the conſent of all 
parties. That it was done in the caſe of Manſell ſo long 
ago as the 26th of Eliz. And all the judges of Serjeants-= _ 
inn in Fleet-ſireet then agreed, that it might be done; 1 And. 103, 
and had often, to their knowledge, been done. That 104. 
the rule laid down by Lord Coke in his firſt and third 
inſtitutes runneth in general terms and doth not indeed 
except the caſe of conſent, but that caſe muſt be ſup- 
poſed to be excepted. oe 
That it frequently hath been done fince Lord Cote's 
time, even without conſent, where the circumſtance of 
the priſoner, or the demands of publick juſtice did re- 
quire it, And for this they cited 2 Hale 295, 296, 297. 
1 Vent. 69. Kel. 26, 47, 52. . 5 
They ſaid they did not cite theſe books with an en- 
tire approbation of the practice in every inſtance in which 


it prevailed ; for ſome of the caſes, particularly Mbit St. Tri. 87, 


bread's, ought never to be drawn into example; but 
only to ſhew what the opinion of thoſe times was. 

That the opinion of the judges in Lord Delamere's 
caſe doth not affect the preſent queſtion ; for the only 
queſtion propoſed to the judges was, Whether in the 
trial of a peer in the court of the Lord High Steward 
the court might, after evidence given, adjourn the 
peers triers from day to day, The judges did not pre- 
ſume to anſwer that queſtion, it being a point of judi- 
cature, of which that court alone was the proper judge. 


But they did ſay, that in the caſe of a common jury 
XX ſworn and charged, they ought to give their vedic 
before they are diſcharged ; meaning only, that a jury 
in a capital caſe cannot be adjourned and ſeparated af- 
= ter evidence given, but muſt be kept together till they 
agree on their verdict. The occaſion which led them 


3 
3 . 


do fay this ſheweth, that the caſe of an adjournment 


1 was what they had then in contemplation, and not the 
ce caſe of a total diſmiſſion of the jury; and ſo doth the 
keaſon they give for the practice; this, they ſay, is ä 


of a bare adjournment there may be room for this fear, 


done for fear of tampering and corruption. In the caſe 


-< but 
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but in the caſe of a total diſmiſſion, when no verdict is 


4 St, Tri. 649, 
&c, g 


to be given, there cannot. \ 
They inſiſced on Root tꝛood's caſe as a caſe in point; 

For had the priſoner's counſel taken exceptions to the in- 

dictment coming within the reſtrictions of the act of the 


0 of King William; and had thoſe exceptions been al- 


owed, the indictment muſt have been quaſhed, and the 


jury, though ſworn and charged, muſt have been dif- 


miſſed ; and yet it cannot be imagined that the quaſhing 


that indictment and diſcharging that jury, would have 


2 Hale 224. 


x Hale 35. 


diſcharged the priſoner from anſwering to the treaſon on 
2 freſh bill of indictment. | „ 

As to the three reſolutions reported by Carthew, the 
two laſt, they ſaid, are manifeſtly againſt law, in the la- 


titude laid down in that book. The King in a civil 


caſe may by his prerogative withdraw a juror, for he 
.cannat be nonſuited ; and it is frequently done in infor- 
mations in the Exchequer on account of the revenue; 
and though the court refuſed to do it in the caſes of 
Morgan and Felf cited on the other fide, yet in the caſe 
of one Wilkinſon, Paſche 6 Geo. II. which was an in- 


dictment for miſapplying money raiſed on the ſcavengers' 


rate, the court did diſcharge the jury at the prayer of 
Mr. Juſtice Abney then one of the King's counſel, 


| without the defendant's conſent. | 


It is objected, that a priſoner may be drawn into a 
conſent to his own prejudice; but certainly a priſoner 
may do much more than conſent, he may abandon all 
defence, he may plead guilty. He may on his trial wave 
all his challenges and put himſelf on the firſt twelve 
that ſhall appear. An acceſlary cannot be brought to 
his trial before the principal is convicted or outlawed ; 
but if he pleaſeth he may wave that privilege and ſubmit 


himſelf to a trial, and it ſhall not be error becauſe he con- 


ſented. Beſides, in the preſent caſe, what was done was 
at the prayer of the priſoners, and, as the court then 
took the caſe, manifeſtly for their advantage. 8 8 

Caſes may happen, where the court, ex debito juſtitiæ, 
and out of regard to the priſoner, ought to diſcharge the 
jury, and poſtpone the trial. The caſe put by Lord Hale 
of a madman putting himſelf on his trial is ſtrong to 
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little regard to the reſolution reported by Carthew ; 
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this purpoſe ; and other caſes of the like kind may be 
put. 1 75 5 
55 On the whole they prayed judgment for the King. 
Sir John Strange Cited a record of Hilary 8 H. VII. 
Rot. 3, a copy whereof he brought into court. It was 
an indictment for murder, and not guilty pleaded, The 
jury having heard all the evidence, withdrew to conſider 
of their verdict, and being returned, delivered their ver- 


dict into court in writing; and being examined by the 


court how they came by that writing, confeſſed it was 
delivered into their hands by the priſoner at the bar as 
they paſſed by him. The court thereupon diſcharged 
the jury of the priſoner, and committed them for this 


miſbehaviour ; and a new venire was awarded; and the 


ſecond jury brought him in not guilty. 


The arguments being long, and the day far- ſpent, the 
court deferred giving their opinion to the 20th. 


Dttiecember 20, 1746. 

On this day, preſent the ſame judges as on the 15th; 
the court delivered their opinions ſeriatim. And all, ex- 
cept one, agreed that judgment ought to paſs upon the 
priſoners. 


any rule that will be ſo. 
where it would be productive of great hardſhip or ma- 


nifeſt injuſtice to the priſoner. 
In the preſent caſe, the priſoners were adviſed upon 


their trial to object to the juriſdiction of the court; but 
having pleaded to iſſue, it was ſaid that they were too late 
with that objection. In order therefore to let them into 
the benefit of this objection, liberty is given them, at 
their requeſt, to withdraw their plea of not guilty, before 
evidence given; and to plead to the juriſdiction, Now the 


plea of not guilty being withdrawn, the jury had no iſ- 


ſue to try, nor evidence before them, and muſt of courſe 
therefore be diſcharged; and conſequently the priſoners 
have no right to complain of that which was a neceſſary 


conſequence of an indulgence ſhewn them by the court. 


The judges who concurred in this opinion paid very 
not 


only 


They agreed, that admitting the rule laid 
down by Lord Cote to be a good general rule, yet it can- 
not be univerſally binding: nor is it eaſy to lay down 

The rule cannot bind in caſes 
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Lord Delamere's caſe doth not affect this 


only for the reaſons inſiſted on by the counſel for the 
crown, but becauſe, as no other printed report of that 
time taketh any notice of this reſolution, it is very doubt- 
ful whether there ever was any ſuch reſolution or no; eſ- 
pecially ſince Mr. Baron Clarke informed the court that he 
hath a MS. report of the late Lord Chief Juſtice Eyre of 
the caſe of The King and Perkins, in which caſe Carthew 
ſuppoſeth Holt to have reported this reſolution. _ 

The caſe was thus, Perkins was indicted for perjury in 
an anſwer in Chancery ; the iſſue came on to be tried 


before Holt at the fittings in Guildhall the ninth day of 


November 1698, when the bill was produced by the coun- 
ſel for the proſecution in order to intitle them to read the 
anſwer, it appeared that the bill had never been filed, fo 
that neither bill nor anſwer could be read. Holt offered to 
ſtay till the proſecutors could ſend the bill to the office 
— have it filed. But they foreſeeing that it could not be 
done in any reaſonable time, their counſel inſiſted on be- 


half of the crown, upon withdrawing a juror: Holt would 


not allow of it, and the defendant was acquitted, _- 
Holt upon this occaſion ſaid, T have had occaſion to 


& conſider of this matter. In criminal caſes a jurqr 


* cannot be withdrawn but by confent : And in capital 
« caſes it cannot be done, even with conſent.” 

This is the whole of the caſe as reported by Eyre; not 
2 word of any reſolution of the judges on the point. 


And Holt's manner of expreſſion, I have had occaſion ta 


confider, ſeemeth to imply that the opinion he gave was 
the reſult of his own thoughts on the ſubjet. 
With regard 


reſolutions, or even ſo early as the year 1698 ; and there- 
fore he muſt have taken up the matter upon report at 
fecond hand. 5 

They all agreed that the opinion of the judges in 
queſtion for the 


reaſons infiſted on by the King's counſel; and joined in 


condemning the proceedings in the cafes of M hitebriad 


and Fentuict, as cruel and illegal. 


* * 1 * — FEY j 1 — 


* He was an Iriſh judge at this time 


to Tracy's MS. it was obſerved by Mr. 
Juſtice Abney, that Tracy was not an Engliſb judge at 
the time the judges are ſuppoſed to have come to theſe 
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of great indulgence towards the priſoners. But he 


A thought it ſafer to adhere to the rule of law, which is 


to eſtabliſh a power in judges, which, it is admitted, 
hath been groſsly abuſed, and may be ſo again. 
He obſerved, that Manſell's caſe was the firſt, and ex- 
cept the preſent, is the only caſe wherein the pri- 
ſoner's conſent appears to have been taken: And that 
the aſking the priſoner's conſent in Manſell's caſe plainly 
| betrayeth a conſciouſneſs in the judges that the thin 
was irregular, and could not be done at the diſcretion of 
the court. 5 : | 
Caſes, he ſaid, have been put, where the circum- 
ſtances of the priſoner ſeem to require that ſuch a 


may be put, where publick juſtice ſeemeth to require 
the ſame. But theſe are particular and ſingle inconve- 
niences; and the policy of the law of England, and in- 
deed the true principles of all government, will rather 


publick miſchief „ 1 8 10 

He conſidered the trial by the ſame jury which is 
ſworn and charged with the priſoner, as part of the jus 
publicum ; as a ſacred depoſitum committed to the judges, 
which they ought to deliver down inviolate to poſterity 
and concluded, that the trial on the 29th being irregular, 
no judgment ought to be given on that conviction. 


But judgment was given as in caſes of high treaſon. 


Mr. Juſtice Fofter delivered his opinion in this caſe as 
followeth. | | 


the counſel on both ſides went into the general queſtion, 
touching the power of the court to diſcharge juries fworn 
= _ charged in capital caſes, farther than I think was ne- 
—_ LE 5 
Ihe general queſtion js a point of great difficulty, 
and of mighty importancę; and I take it to be one of 
thoſe queſtions, which are not capable of being deter- 
XxX mined by any general rule that hath hitherto been laid 
"2X down, or poſſibly ever may be. For I think it is impoſ- 
ſible to fix upon any ſingle rule which can be made to go- 
| vera 


clearly laid down by lord Coke, than, upon any account, 


power ſhould be lodged in the court: and other caſes 


ſuffer many private inconveniences, than introduce one 


This caſe hath been very well argued at the bar; but 


29 
The learned judge who diſſented, admitted that the ($; Martin 
diſcharging the jury in the preſent caſe was an inſtance Wright.) 
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yern the infinite variety of caſes which may come under 
this general queſtion, without manifeſt abſurdity ; and in 

ſome inſtances, without the higheſt injuſtice, 

J therefore - chooſe to conſider the preſent queſtion 
fingly as it ſtandeth upon the record, and to throw out 
of it every conſideration that is foreign to it; and poſ- 
ſibly, by ſo doing, moſt of the objections which have been 
made in the preſent caſe may receive this ſhort anſwer, 
That they are levelled at an improper 5 of the power, 
but do not reach the preſent caſe. 

Taue queſtion therefore is not, Whether a jury may be 
diſcharged after evidence given, in order to the preferring 
a new indictment better ſuited to the nature of the caſe; 
where, through the ignorance or colluſion of the officer, 
or the miſtake of the proſecutor, the fact laid varieth from 
the real fact, or cometh ſhort of it in point of guilt. 
This was frequently done before the revolution, and 
in one or two * inſtances ſince. But this is not the pre- 
fent queſtion. 
Nor is the preſent queſtion, Whether the court may Mi 
diſcharge a jury ſworn and charged, where undue prac- 
tices appear to have been uſed to keep material witneſſes 
out of the way; or where ſuch witneſſes have been pre- 
vented by ſudden and unforeſeen accidents. 
This likewiſe is not the queſtion, and I give no opinion 
on it; only let it be remembered, that Lord Chief Juſtice 
Hale juſtifieth this practice, which, he ſaith, prevailed in 
his time, and had Jong prevailed, by ſtrong arguments 
drawn from the ends of n and the demands of 
publick juſtice. | 
Nor is it now a queſtion, nor, I hve, will it ever be a 2 
| queſtion again, Whether in'a capital caſe the court may, 
in their diſcretion, diſcharge a jury after evidence given 
and concluded on the part of the crown, merely for want 
of ſufficient evidence to convict; and in order to bring the 
1 to a ſecond trial, when the cromn- may be better 
prepare h 
his was done in the caſes of Whitebread and nah, | 
and it was certainly a moſt unjuſtifiable proceeding. I 
| hope it will never be Gwen into example. . = 
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Nor is the preſent queſtion, Whether the bare conſent 


| of the priſoner, un ; f 
= own prejudice, will render the court quite blameleſs in 


diſcharging a jury 


concluded. 
This was done 


cited at the bar: 


aſſiſted by counſel, and conſenting to his 


after evidence given on both ſides and 
in the caſe of Manſel, which hath been 1 And. 203. 
but I think it ought not to have been 3 2 


done; for, notwithſtanding what the record ſaith of the 
uncertainty and inſufficiency of the verdict, the truth of 
the caſe was no more than this, The jury were not agreed 
on any verdict at all; and therefore nothing remained to 
be done by the court, but to ſend them back, and to keep 
them together, till they ſhould agree to ſuch verdict as 
the court could have received and recorded: and the pri- 
ſoner ought not to have been drawn into. any conſent at. 
all; for in capital caſes I think the court is fa far of 
counſel with the priſonet, that it ſhould not ſuffer him to 
conſent to any thing manifeſtly wrong, and to his own 


prejudice. 


I thought proper to premiſe theſe things, in order to 


clear the preſent 
take to be foreign 


queſtion of every conſideration which I 
itt. Fl: 


And now I will- tate what I take to bo the peeſfint 7: 7 
queſtion: And that is, 44 48 N 7% re 


Whether in a 


capital caſe, where the priſoner may 


make his full defence by counſel, the court may not diſ- 
charge the jury upon the motion of the priſoner's coun- 


ſel, and at his own requeſt, and with the conſent of 


the attorney-general before evidence given, in order to. 
let the priſoner into a defence, which, in the opinion 


of the court, he could not otherwiſe have been let 


And I am clearly of opinion, that a jury may in ſuch, 


"XX 2 caſe be diſcharged; and that the diſcharging the 
jury under theſe circumſtances, will not operate ſo as to 
XX diſcharge the priſoner from any future trial for the ſame 
; J offence. . FE £ e 8 
It ſeems that an opinion did once prevail, that a jury, 
once ſworn and charged im any criminal caſe whatſoeves, 
could not be diſcharged without giving a verdict; but 
this opinion is exploded in Ferrar's caſe, and it is there 
called a common tradition, which had been held by many 
learned in the law. e 3: 8 


.*1 


Ray. | 34. 


My 


Gorane, 449. 


THE REPORT. 
My Lord Coke was one of thoſe learned men who gave 
into this tradition, as far, at leaſt, as concerneth capital 
caſes; and he layeth down the rule in very general 
terms, in the paſſages which have been cited on behalf of 
the priſoners from his firſt and third inſtitutes, _ 
- The fame rule is laid down in Hales Summary of the 
Pleas of the Crown ; a very faulty incorrect piece, never 
reviſed by him, nor intended for the preſs, 8 
But as his lordſhip, in his Hiſtory of the Pleas of the 
Crown juſtifieth the contrary practice, his authority is 
clearly on the other fide of the queſtion : And his autho- 
rity is the more to be regarded, becauſe he had ſeen and 
well conſidered the paſſages cited from Lord Coke ; though 
J believe the rule, as it ſtandeth in his ſummary, hath 
contributed not a little to the confirming many people in 


Cohke's opinion. | 


My Lord Coke layeth down the rule in very general 
terms; but he hath not given us any of the principles of 


law or reaſon whereon he groundeth it. He hath indeed, 


in his firſt Inſtitute, cited one, and but one authority in 


ſupport of it, and that authority doth not, to my appre- 


henſion, in the leaſt warrant it. | 

A man was indicted for larceny, and upon his ar- 
raignment pleaded not guilty, and put himſelf upon 
the country: and afterwards, when the jury was in 
court, he prayed the liberty to become an approver ; 
and this was denied him; for when iſſue is joined, it 
ought to be tried. And he was tried and found guilty, 
and hanged. ' _ . 5 

This is the whole of that caſe. Here is not the leaſt 
intimation given of any general principle, that a jury 
once ſworn and charged, cannot be diſcharged without 


giving a verdict; nor did the court, as I apprehend, go 


upon that principle. It went upon a principle quite 
different, a principle adapted ſolely to the caſe then be- 
fore the court, which I ſhall mention preſently. 
Indeed Fitzherbert, who abridgeth this caſe, doth fay, 
that the reaſon of the judgment was, that the inqueſt, 
having been once charged, could not be emer way, vl 
which poſſibly might induce Lord Cote to draw the ſame 
concluſion from that caſe. e 5 
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But the reaſon given by Fitzherbert is not the reaſon 
given in the book. Nor doth it ſo much as appear by 
the book, that the jury was ſworn; the words of the 
book are, Apres quant Penqueſi fuit icy,” afterwards 
when the jury was here, or in court; whether ſworn or 
not doth not appear by the book. But whether the 
jury was {worn or not, there was not the leaſt occaſion 
to reſort to any general principle, That a jury once ſworn 
cannot be diſcharged : becauſe there was, as I hinted be- 
fore, another rule at hand adapted to the eaſe of an appro- 
ver, which, I think, wholly governed that caſe. 
And the rule was this; that a perſon who. had once 


pleaded to iſſue, could not after that be admitted to a 
confeſſion in order to fave his own life, by charging other 


perſons ſuppoſed to be his accomplices in the ſame fact: 
for, by once ſolemnly denying the fact upon his arraign- 
ment, he had, in the opinion of thoſe times, loſt all cre- 
dit, and ſo could not be received as an evidence againſt 
other people. | | 


33 


This rule is laid down by Stanford, and it prevailed Pl. Cor. 144. B. 
for a long time: And it is obſervable, that Brooke, who Bro, Corone, 42. 


abridgeth this very caſe, carrieth the reaſon the court 
went upon no farther than the law then went in the caſe 
of an approver; his words are, A man was arraigned 
«© for felony and pleaded not guilty, and afterwards 
&« would have become an approver, and was not ſuf- 
fered, becauſe he had joined iſſue before.” Not be- 
cauſe the jury was ſworn and could not be diſcharged, 
but becauſe he had, on his arraignment, denied the 
fact. Ep, | 
Thus then ſtandeth the caſe with regard to the ſingle 
authority cited by Lord Coke: The judgment did not go 
upon the general principle laid down by him and Fitzher- 
bert, but upon a principle peculiar to the caſe of an ap- 
prover. craſh 1 | | 

It muſt be owned, that the judges did in after-times 
abate of their rigour with regard to the caſe of approvers ; 
and did admit perſons to the liberty of approving, not 
only after iſſue joined, but even after the jury was ſworn 
and evidence in part given; but ſeldom after the evidence 
gone through and concluded; as appeareth from ſeveral 

inſtances mentioned by Lord Hale, C 


C But 


2 Hale 228; 
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But then it muſt be owned, on the other hand, that 
whenever they did ſo, they went in flat contradiction to 
the general rule laid down by Coke and Fitzherbert. | 


I will only add, with regard to this point, that the ad- 
mitting, or not admitting perſons to become approvers, 


was always conſidered, as a mattet of mere diſcretion in the 


court; as a matter of grace, and not of right: And yet 
we ſee; that in à matter of mere diſcretion, the court did 
frequently, upon the ſpecial circumſtances of the caſe, 


_ diſcharge juries, after they were {worn and charged, and 


had in part heard the evidence. 


Theſe inſtances therefore muſt be conſidered as ſo 


many exceptions to the general rule; though, I confeſs, 


they do not come up to the caſe of diſchargin 


one juty, and bringing the priſoner to his trial by 
another. 


But ſtill they ſhew, that the rule now contended for 
on the part of the priſoners cannot be true in the lati- 


| tude the words import: And I think they do in part 


ſhew, what I hinted in the beginning, that no general 
rule ean govern the diſcretion of the court on this queſ- 
tion in all poſſible cafes and circumſtances. 1 VE 


But this will appear in a ſtronger light in thoſe caſes 


where the circumſtances of the priſoner appear on his 
trial to be ſuch, as that the trial cannot proceed without 
manifeſt injuſtice to him. puns. 


A great variety of caſes might be put upon this head: 


But as this is a point which ought to be treated with 
great caution, I think it ſafer to cite a caſe which I find 


ſtated to my hand, than to ſuppoſe and argue from any 


caſes of my own. OE 
The caſe I mean is that put by Lord Hale, which was 
mentioned the laſt time at the bar. N 


„In caſe a man in a phrenzy happen by ſome over- 


& ſight to plead to his indictment and put himſelf on 
<« his trial; and it appeareth to the court, on his trial, 
„that he is mad; the judge, in diſcretion, may diſ- 
charge the jury of him, and remit him to gaol, to be 


tried after the recovery of his underſtanding.” = 


But without reſorting to authorities in a plain caſe, 


the common ſenſe and feeling of mankind, the voice of 


nature, reaſon, and revelation, all concur in this plain 


7 rule, | 
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rule, That no man is to be condemned unheard; and conſe- 
quently no trial ought to proceed to the condemnation 
of a man who by the providence of God is rendered 
totally incapable of ſpeaking for himſelf, or of inſtruct- 
ing others to ſpeak for him: and common fenſe will 

at the ſame time tell us, that the bare poſtponing a 
trial, under theſe circumſtances, will not diſcharge the 
priſoner from a future trial, when his preſent diſability 
ſhall be removed. 18 | ; 

This caſe is ſurely an exception to any general rule 
that the wit of man can lay down on this point“. 

Another caſe, which I take to be an exception to the 

general rule contended for in behalf of the priſoners, is, 

when by the indulgence of the court, and the conſent of 
the attorney-general, the trial of the ifſue goeth off after 

the jury ſworn and charged ; in order to intitle the pri- 
ſoner to ſome advantage in point of defence, which in 
the rigour of the law he could not otherwiſe be inti- 
tied e | 8 | | 

And this, I apprehend, appeareth from the caſe of 255, Tri. 6, 

Ro9hword, which alſo was cited at the bar. 0 N 

Ihn that caſe the jury was ſworn and charged, and the 
indictment opened by the King's counſel. The priſoner's 
counſel then offered ſome exceptions to the indictment, 
apprehending, as they ſaid, that ſince the act of 7th 

_ King W. declareth, that the exceptions therein mention- 
ed ſhall not be taken after evidence given, the priſoner, by 

a favourable conſtruction of the act, had liberty to take 
exceptions at any time before evidence. 5 

The court was unanimouſly of opinion, that the pri- 

ſoner's counſel had lapſed their time for taking any ex- 
ceptions at all: that the proper time for taking excep- 
tions is before iſſue joined, or at leaſt before the jury 
fn. © 2 BY 
And yet it being a caſe of life, and on a new act of 
parliament, the court did agree that, in that inſtance only, 
the counſel ſhould be at liberty, with the conſent of the 
attorney-general, to take their exceptions; confining 
themſelves to the exceptions mentioned in the act, of 
which they could not have the benefit in arreſt of judg- 
ment, | NP 2 W 
The priſoner's counſel declined to enter into their ex- 
ceptions under that reſtriction, and ſo the trial went on. 
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But had exceptions under the reſtrictions of that act been 


taken and allowed, the indictment muſt have been q uaſh- 


ed; and the jury then ſworn and charged muſt have been 
diſcharged without giving a verdict. 


— 


Lord Chief Juſtice Holt did not come readily into the 
expedient, propoſed by the reſt of the judges, of letting 
the priſoner's counſel into their exceptions, even with the 


conſent of the attorney-general ; and in the concluſion 
declareth, that the attorney could not co 
he would alſo conſent to diſcharge the jury. 

Theſe are his words, as I have taken them from the 


printed trial. 


counſel, and with the conſent of the attorney-general, a 
jury ſworn and charged in a cafe of high treaſon might 
be diſcharged. The other judges preſent (who were the 
Lord Chief Juſtice of the Common Pleas, the Lord Chief 


Baron, and four of the puiſne Judges) muſt certainly be 


of the ſame opinion; otherwiſe they would never have 
iven way to the taking of exceptions, which if they 
had been allowed muſt have ended in diſcharging the 


jury, and at the ſame time could not, in the nature of 


things, have operated, fo as to diſcharge the priſoner 
from anſwering to another indictment for the ſame 
offence. | - . 5 

It is ſaid, on the authority of a very ſhort and im- 


perfect note in Carthew, that in leſs than two years 


afterwards, all the judges of England upon debate among 
themſelves came to a reſolution, that in capital caſes 
a juror cannot be withdrawn, though all parties conſent 
tit. 


It was very properly aſked by the counſel for the 


crown, upon what occaſion this debate among the judges 


was had ? whether any caſe was then depending in judg- 


ment before them which gave riſe to the conference, and 
which was to be governed by this reſolution, and what 
were the particular circumſtances of that caſe, if any ſuch 
there was? Theſe queſtions, I ſay, were very properly 
aſked : for the true extent of all rules of this kind, 
however generally they may be penned, is, and always 
will be, in a great meaſure, adjuſted by the circumſtances 


appears to be given. $377] 


of the caſe under conſideration at the time when the rule 


It 


* 


nſent to it, unleſs 


His lordſhip ſurely at that time entertain- 
ed no doubt, that at the prayer of the priſoner and his 
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THEREFORE 7 37 
It ſeems, endeavours have been uſed to come at the | 
neceſſary light in theſe particulars, but to no purpoſe : 
only it is ſaid upon the authority of a MS. of a late | 
learned judge, that this reſolution, among others, was Tracy. 
taken upon a conference among the judges in relation to 
an indictment againſt the then ſherifts of London for a 
bare miſdemeanour; but what were the circumſtances of 
that caſe, or what became of it doth not appear. And 
therefore I freely own, this extrajudicial opinion (for 
with regard to capital caſes it is extrajudicial) weigheth 
very little with me in the preſent queſtion; and doth by 
no means ſhake the authority of Rookrwood”s * caſe, which 
I take to be a caſe very nearly in point with the preſent; 
and moreover was a caſe where the point did judicially 
come before the court, and in which the court had the 
aſſiſtance of very able counſel] on both ſides of the 
_ queſtion, 25 | 8 —_ 
The only difference between the caſes is this ; Rook- 
- word could not have had the benefit of his exceptions with- 
out the indulgence of the court, and conſent of the at- 
torney-general ; whereas the priſoners at the bar might, 
in my opinion, have had the full benefit of their point of 
law without either. I need not repeat what I ſaid on this 
head the laſt time I ſpake of this matter, But as a doubt 
aroſe on that point, the expedient now under conſidera- 
tion was thought of. This expedient the court came into 
at the prayer of the priſoners and their counſel, and with 
the conſent of the attorney- general. | 
Not to bring the priſoners” lives twice in jeopardy, 
| (which is one great inconvenience of diſcharging juries in 
capital caſes) but merely in order to give them one chance 
for their lives, which, it was apprehended, they had loſt 
by pleading to iſſue. * | 
Nor was it done to poſtpone their trials to an unrea- 
ſonable diſtance, when their witneſſes might be dead, or 
wearied out by a long and expenſive attendance, (which 
is another great inconvenience which may attend the diſ- 
charging of juries at diſcretion, and was an ingredient of 
great hardſhip in the caſes of //hitebread and Femwick) but 
in order to bring them to a trial with all the ſpeed that 
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zee Holes and Yrom's opinion in 190g4.-in the Gig of 
Aue Hawkins, at the end of this caſe. g. 38, 39. | 
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THE REPORT. 
might be, in caſe their plea ſhould be over ruled: And ac- 
cordingly they were tried the very next day, as ſoon AS 
judgment was given on their plea. 

Upon the whole, my opinion is, that all general rules, 
touching the adminiſtration of juſtice, muſt be ſo un- 
derſtood, as to be made conſiſtent with the fundamental 
principles of juſtice: And conſequently all caſes where 
a ſtrict adherence to the rule would claſh with thoſe 
fundamental principles, are to be conſidered as ſo many 


exceptions to it. The caſes I have mentioned, and many 
others which might be mentioned, are exceptions to the 
general rule inſiſted on in behalf of the priſoners. _ 


The caſe at bar is, I think, an exception to that rule; 
and at the ſame time ſtandeth clear of the i inconveniences 


mentioned by the priſoners' counſel. 


The diſcharging the jury in this caſe was not a ſtrain 
in favour of prerogative; it was not done to the prejudice 
of the priſoners; on the contrary it was intended as a fa- 


vour to them. 


In that light, I ſay, it was ee by the court; in 


that light it was conſidered by the priſoners and their 
counſel, and accordingly they prayed it; and in that 


light Mr. Attorney- general, with his uſual candour, con- 
ſented to it. 

And in that light I know of no i in point of 
law or reaſon to it. And therefore I am of opinion that 
judgment _— not to be arreſted, 


Mr, Juſtice Tracy's MS. having been cited in the fore- 
going caſe by the priſoners? counſel and taken ſome no- 
tice of by the court, I think it not amiſs to ſubjoin from 
the ſame MS, which 1 had not then ſeen, a report of the 
following caſe. 7 

% At the ſeſſions at the Old Bayly before Eaffter term 
1704, Anne Hawkins was indicted for breaking the man- 


4 ſion- houſe of Samuel Story in the night - time. It ap- 


ared on evidence that the houſe belonged to the 


can company, that Story was an officer of the nn 
„ pany, and that he and many other perſons as officers of 


«© the company had ſeparate apartments in the houſe, in 
cc which they inhabited and lodged ; * that the apart- 
ment 


\ 2 REY hs 


THE REPORT 39 
cc ment of Story was broke open. It was holden by Hol 
* chief juſtice, my/elf, and Baron Bury, That the apart- (See Kel 27, 

c ment of Story could not be called his manſton-houſe ; ; boa $23» 
cc becauſe he and the others inhabit in the houſe merely as 

c officers and ſervants of the company: And thereupon 

„the jury was diſcharged of this indifiment, and it was 
c amended, and laid to be the manſton-houſe of the com- 

% pany.” | 5 
The record hath been looked into. It warranteth the 
report of the learned judge in the ſubſtantial parts of it, 

though in ſome points it 1s defective. Two bills were in 
fact preferred againſt the woman, the firſt for burglary 
and larceny in the dwelling-houſe of Samuel Story, to 

which ſhe pleaded and put herſelf upon the country. 

The ſecond for burglary and larceny in the manſion- 
houſe of the African company, in which ſhe is charged 
to have committed the burglary upon the ſame day, and 
to have ſtolen the very ſame goods as in the former bill, 

Ir appeareth upon this ſecond bill that ſhe was acquit- 
ted of the burglary and found guilty of the larceny. But 
it doth not appear by any entry on the firſt, that the 
court proceeded on it farther than the receiving and re- 

cording her plea, and remanding her to Newgate; pro- 

bably till the ſecond amended bill could be prepared 
and ſent to the grand jury. But certainly it is more 
reaſonable to impute this defect to the neglect of the of- 
ficer who omitted to make the proper entry, than to 
imagine that the learned judge was totally miſtaken in a 
plain matter of fact, falling within his own knowledge. 
Another circumſtance which may beget ſome doubt 
might be, and probably was, owing to mere accident. The 
firſt bill is zow found upon the file among the indictments 

of the then next preceding ſeſſions March 8th, 1703. 
But it ought to be remembered, that neither Holt, Tra 
nor Bury attended at that time; and that it e 
by the record that they all did attend at the following 
ſeſſions; at which time, according to the judge's report, 

the point came under conſideration upon evidence given 
on the firſt bill, and the ſecond amended by the direction 
of the court was preſerred e TE 


P 
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The Caſe of Mr. 4 Ratcliffe, Michaelmas 


20 Geo. II. in the King's Bench. 


Derwentwater, in the rebellion of 1715; and in 
I716, was convicted and attainted of high treaſon 


H was concerned with his brother, the late earl of 
ay 


before ſpecial commiſſioners of oyer and terminer pur- 
ſuant to the act of the firſt of the late king. While he 


was under ſentence of death, and probably before the act 
of general pardon of the third of the late“ king paſſed, he 
made his eſcape out of Newgate, and got over to Fraxce. 
At the latter end of the year 1745 he was, with ſome 
other officers, French, Scotch and 1ri/h, taken on the coaſt 
on board a French ſhip of war; which was loaden with 


arms, ammunition and other warlike ſtores, bound, as 


was ſuppoſed, for Scotland; where the rebels were at that 
time in arms. | 1 | 
On Friday the 21ſt November 1746, he was brought to 


the bar by virtue of a habeas corpus directed to the con- 
© ſtable of the Tower or his deputy ; and the record of his 
conviction and attainder was at the ſame time removed 
thither by certzorarr, | 


7 


The habeas corpus with the return, and alſo the cer- 
tiorari and record of the conviction and attainder being 


read, the ſubſtance of the record was opened to him in 


Engliſh by the ſecondary on the crown fide; who then 
aſked him what he had to ſay why execution ſhould not be 


done upon him according to the judgment. He prayed 
that counſel might be aſſigned him, and named Mr. Ford 


and Mr. Jodrell; who were accordingly affigned his coun- 
ſel. | : 5 1 
They prayed a few days time, that they might have 


an opportunity of knowing from the priſoner himſelf the 


truth and merits of his caſe; which was granted. 
They alſo prayed a copy of the record; which was 


denied them. But the officer, by the direction of the 


court, read over the indictment a ſecond time very diſ- 


_— * 


he —_—— 


See the 45th ſect. of the act. 
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THE REPORT. 2 
tinctly, and the priſoner's counſel took notes of it; and 
the priſoner was ordered up on Monday next. "0 
His counſel moved for a rule of court, that they might 
have acceſs to their client at all ſeaſonable times. But his 
ſolicitor admitting that he had obtained a warrant from a 
ſecretary of ſtate to the ſame purpoſe, the court did not 
make any rule in the caſe, nor did the counſel preſs it; 
but the court declared, that if the fecretary's warrant had 
not been obtained, they would have made ſuch rule; for 
the priſoner is now the priſoner of this court ; and the 
lieutenant of the Tower is, as far as concerneth the pri- 
ſoner's caſe, a miniſter of this court, and ſubject to the 
rules of it. | 


November 24, 1746. 

The priſoner was brought to the bar, and being again 

, arraigned he, ore tenus, pleaded that he is not the perſon 

= mentioned in the record before the court, The attorney- 

general, ore tenus, replied, The priſoner is the ſame Charles 

EKaatcliſte mentioned in the record, and this I am ready 

0 to verify; and iſſue was joined. 55 

1 The priſoner's counſel preſſed ftrongly to put off the 
trial of this iſſue, upon an affidayit of the priſoner, which 
was ſworn in court, that two material witneſſes named in 
the affidavit are abroad; one of them at Bruſſels, and the 
other at Saint Germains; and that he believeth they will 
attend the trial if a reaſonable time be allowed for that 
purpoſe. But the court refuſed to put off the trial, and 

a venire was awarded returnable inſtanter: For, ſaid the 

court, this proceeding is in nature of an inqueſt of office, 
and hath always been conſidered as an inſtantaneous pro- 
ceeding, unleſs proper grounds for poſtponing the trial be 
laid before the court. It was ſo conſidered in the caſe of The Kel. 23. 

Ling againſt Bark/lead and others upon the fame ifſue 1 Lev. 61. 

as this is. A venire was awarded, and a“ jury returned PIES 
and ſworn in/tanter to try that iſſue. It was ſo conſidered 
likewiſe in the caſe of The + King againſt Roger Johnſon 

in this court, Michaelmas the ſecond of this King. 

If Mr. Ratcliffe hath any thing to offer, which may give 

the court reaſonable grounds to believe that his plea is any 
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See the record 1/. in Dr. Cameron's caſe, 111. 
I See a report of the caſe, p. 46. (See al o HHlack Ap- 
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thing more than a pretence to delay n we are 


ready to hear him; the ſingle iſſue is, whether he be or 
be not the perſon mentioned in this record; this is a fact 


well known to him ; and if he is not the perſon, he might 


if he had pleaſed have made that matter part of his afh- 


davit ; he may do ſo ſtill if he can do it with truth; and 


if he refuſeth to give the court this ſatisfaction touching | 


the truth of his plea, the court doth him no manner of 
injuſtice in denying him the time he prayeth. | 

As the jurymen were called to the book, the priſoner 
challenged one of them, and inſiſted on his right to a pe- 
remptory challenge ; but his challenge was over-ruled. 
For though there are ſome opinions in the books that 
in collateral iſſues of this kind the priſoner hath a pe- 
remptery challenge, yet the later and better opinion is 
that he hath not; and the modern practice hath gone 
accordingly. 

Chief Juice Hale faith, That in caſe of an iſſue j join- 
ed on error in fact aſſigned for reverſing an outlawry, 
the priſoner hath no peremptory challenge; and in 
p. 378. of the ſame book it ſeemeth to be admitted as a ge- 
neral rule, that in inqueſts of office (and the preſent trial 


is in nature of an inqueſt of office) the priſoner hath no 


peremptory challenge. In Bark/tead's caſe, cited before, 
the priſoners were not permitted to challenge perempto- 
rily ; ; and in the caſe of Roger Fohnſon, which hath like- 
wiſe been already cited, the court declared that the pri- 
ſoner had no peremptory challenge. 

The jury being ſworn to try the iſſue, the indictment 


was read over to them in Engliſb for their information as 


to the name and addition of the priſoner; and the evi- 
dence being concluded, the jury withdrew for a few mi- 


nutes, and then returned with their verdict, that the 


priſoner at the bar is the ſame Charles Ratdli ? that is 


mentioned in the record. 
Note, The priſoner during the trial of 1 this iſſue had 


the aſſiſtance of his counſel ; who croſs-examined the 


King's witneſles, and obſerved fully upon the evidence. 


— 


After the verdict was brought in, the priſoner's coun- 


Tel took notice of the Act of General Pardon paſſed in 
the third of the late King; and ſaid that possIBLY their 


client might upon confi ideration be found to be/intitled to 
| de 
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the benefit of it; and concluded with a motion, that the \ 
court before they award execution would give them 

ſome time to conſider the act, and to be informed by their 
client touching the circumſtances of his caſe; that they 
might be able to ſubmit his caſe to the opinion of the 
court, how far he is, or is not intitled to the benefit of 
_ 7 14 
But the court declared, that the priſoner having once 
pleaded in bar of execution, and that plea having been 
falſified by the verdict, his plea is peremptory, and the 
_ verdict concluſive; and nothing now remaineth but for 
the court to award execution, FEE | 
Mr. Juſtice Faſter was ſatisfied that the N the 
court went upon is a good general rule; but he thought 
it not univerſally true. He conſidered the caſe of a par- 
liamentary pardon as an exception to it; for ſurely the 
court will never, in any ſtate of a cauſe, award execution 
upon a man whe plainly appeareth to be pardoned ; and 
therefore he thought, that if any perſon, whether as coun- 
ſel for the priſoner or as amicus curiæ, will now ſhew 
that the priſoner is intitled to the bead of the act, he 
ougnht to be heard. But to this it was anſwered by the Chief 
Juſtice, that the Act of Pardon containing many excep- 
tions both as to perſons and crimes, the party who would 
| take the benefit of it muſt plead it ſpecially with all pro- 
per averments ; ſo as to ſhew that he is not within an 
of the exceptions, according to the reſolution in the Earl Carth. 131. 
of Saliſbury's caſe. | e 5 
The counſel for the crown did not urge either of theſe 
points againſt the priſoner ; and I have been ſince in- 
formed that, in favour of life, they were determined to 
wave them; and were provided with evidence then attend- 
ing in the Hall to prove (which was the truth of the caſe) 
that the prifoner after his attainder made his eſcape out of : 
Newgate, which brought him within the exception in the 
45th ſection of the act. And the priſoner's counſel being 
apprized of this by the counſel for the crown, in a con- 
verſation between them at the bar, thought it in vain to 
preſs their motion any farther, And execution was accord- 
ingly awarded; and a rule made that it be done on Mon- 
day the Sth of December; and a writ was ordered to the 
„„ e | lieutenant 
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lieutenant of the Tower to. deliver the priſoner to the 


ſheriff of Midaleſex on that day; and another to the ſhe- 


Tiff to receive him, and to cauſe execution to be done. 


N. B. Since the priſoner's counſel, after ſufficient 


time allowed them to inform themſelves of the true ſtate 


of his caſe, had nothing to offer to induce the court to 
think that their client was intitled to the benefit of the 


act, only that PossIBLY »pon farther conſideration he may 
appear to be ſo intitled ; there was certainly no room to 
delay the awarding execution upon fo ſlight a ſuggeſtion | 
from the bar; and Mr. Ratcli fe had no S done 


him in that relpect. 


He was beheaded on Tower-bill o on the day mentioned | 


in the rule, 


The award of execution in Mr. Ratcliffe's caſe was 


agreeable to the precedent in the caſe of Sir Malter Ra- 
leigh. He was convicted and attainted at Vincheſter before 


ſpecial commiſſioners, and being brought into the King's 
Bench by habeas corpus, execution was there awarded on 


the former judgment ; judgment not being pronounced 
_ afreſh, it having been pronounced before. 


In the caſes of H. Stafford, and of Barkſiead, Oley and 


Corbet, who were attainted by act of parliament, the te- 


nour of the acts was removed by certiorari into Chancery, 
and ſent thence by mittimus into the King's Bench ; and 
the Chief Juſtice pronounced the uſual wane: as In 
caſes of high treaſon. 


There was no proceeding of this kind in the XY 
of the Duke of Monmouth, who was attainted by act of 


parliament 1 Ja. II; for the action at Sedzemoor hap- 
pened on the 8th of Fuly 1685, which in that year fell 


out to be the laſt day of Trinity term; and on the 15th 


he was executed, But that was a time of great heat 


and violence, and few things then done ought 1 to be 


drawn into example, 
0 B. The act of the 3d of the late King 9 the 

y liberty to take advantage of it on the general iſſue 
9 ſpecially pleading the ſame; and ſo doth that on 


which the Earl of Saliſbury relied, The court therefore 
could not in the Earl's caſe ground itſelf on the rule of 


| * laid down 1 in Carthew ; ; though the rule might 


_ poſſibl y 
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poſſibly be mentioned ob:tzy by ſome of e I think 
the true ground the court went upon, w 


ich indeed the 
reporter himſelf ſeemeth to hint at, but very darkly, was 
that the Earl having been committed by the Houſe of 


Peers upon an impeachment by the Commons for high 
treaſon, this court cannot allow him the benefit of the 
act; it hath no cognizance of the crime he ſtandeth 
charged with ; the matter lieth before another and higher 


judicature, and thither his Lordſhip muſt reſort. 
And there he afterwards had the full benefit of the 


act without being put to plead it; for on the 2d October 


1690, upon reading the Earl's petition, ſetting forth that 
he had been long a priſoner in the Tower notwith/landing 
the late act of free and general pardon, and praying to be 


diſcharged, the Lords ordered the judges to attend on the 


Monday following to give their opinions, whether the 


Earl be pardoned by the ſaid act; on the 6th the judges 
delivered their opinions, That if his offences were com- 
| mitted before the 13th of February 1688, and not in [re- 

land, or beyond the ſeas, he is pardoned, Whereupon it 


was reſolved that he be admitted to bail ; and the next day 


he was bailed, and on the 3oth of October + he and his 


ſureties were diſcharged from their recognizances. 


The rule laid down in Carthew from Plawden, is laid 


down in the ſame latitude in many of the old books. But 
it is to be obſerved, that the acts of general pardon in 
thoſe times had no clauſes enabling the party to avail 


_ himſelf of the pardon on the general iſſue without ſpecially 
pleading the ſame. The firſt act which hath that clauſe, 


that I have met with, is the act of Oblivion (12th Car. II.), 
and all acts of general pardon fince that time have had 


clauſes to the ſame purpoſe. - 
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The Caſe of Roger Johnſon, cited twice in Mr. 
| Ratcliſfe's Caſe, was thus. : 


* defendant five outlawed upon 2 an indiment | 
for high treaſon in diminiſhing the current coin 
of the kingdom, and was taken and committed to Neo- 


gate. Being now brought to the bar by habeas corpus, 


he offered to ſurrender himſelf to the Chief Juſtice, pur- 
ſuant to the act of the 5th and 6th E. VI. c. 11. (being 
within the year) and to traverſe the indictment ; alledg- 
ing that he was at Fluſhing beyond the ſeas at the time the 
outlawry was pronounced. 

The Chief Juſtice ſaid, We cannot refuſe to accept his 
ſurrender ; he muſt be remanded to Newgate ; and let a 
ſpecial entry be made that he offered to ſurrender, and 


to traverſe the indictment *. 


At another day in the ſame term the defendant was 
again brought to the bar, and he tendered a plea in parch- 
ment, That he was out of the realm on the 8th of Feb- 
c ruary when the outlawry was pronounced,” and plead- 
ed over to the treaſon; which plea was received. The 
attorney-general prayed that he might have a copy of 
the plea, and three days time to demur or join iſſue; 
which was granted; the court declating that the attor- 
ney might have joined iſſue 1n/kaxtzr ; and that on the 
trial of ſuch iſſue the priſoner could not challenge any of 


the jury without cauſe, The prifoner prayed counſel, and if 
had four aſſigned. g 


At another day in the ſame term the priſoner being at 
the bar, by leave of the court withdrew his plea; and 
pleaded the ſubſtance of it, viz. his being beyond ſea on 
the 8th of February, ore tenus, The attorney-general 
ore tenus replied, ©* I ſay he was within the realm on 
the 8th of February, and I traverſe his being then out 


d of the realm.“ Iſſue being thus joined, the court award- 
dd a venire returnable «cmd and the — n the 


* This juſtice was + tld to Sir Thomas Aber in a like Z 


cunt; 
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court, returned a jury: Then the priſoner's counſel open- 
ed the plea and caſe, and called their witneſſes; and the 
attorney- general inſiſting that the witneſſes ſhould be ex- 
amined apart, they were ſo examined; as likewiſe were 
the witneſſes produced on the part of the crown. 
T he priſoner's counſel managed the whole in his be- 
half, and three of them were heard on the reply: and 
the jury, after a ſhort feceſs, returned with their verdict, 
That the priſoner was out of the realm on the 8th of 
„ Fabry. „„ e 
Then the priſoner was arraigned on the indictment, to 
which he pleaded not guilty; and the attorney joined 
iſſue, and prayed a venire returnable the firſt return of the 
next term; which the court awarded; and the priſoner 
was remanded to Newgate, | a 
This note of Johnſon's caſe was communicated to me 
by my good friend the late Mr, Juſtice Abney. The caſe 8 
is reported by Serjeant Barnardi/ton * in his firſt volume, P. 79, 99, 91, 
and by Sir John Strange. + 25 85 YR _—_ ROY 
CE AS 4 + B. 324. 
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Hilary, 20 Geo. II. . 
The Caſe of John Murray of Broughton. 


| LEAS before our Lord the King at Meſminſter of 
I Ailary term in the twentieth year of the reign. 
of our Sovereign Lord George the ſecond, by the 
grace of God of Great Britain, France and Ireland 
King, defender of the faith. _ 8 
j Amongſt the pleas of the King Roll. 


ENGLAND. Our preſent Sovereign Lord the King 
hath tranſmitted to his beloved and faithful Sir William Lee, 
knight, and his aſſociates, juſtices of our ſaid preſent Soue- 
_ reign Lord the King, aſſigned to hold pleas before the King 
himſelf, his writ of mittimus, together with a writ directed 
to the clerk of his parliaments, and the return made to the 
fame, and alſo the record of a certain att of parliament of 
our ſaid preſent Sovereign Lord the King made at Weſtmin= _ 
ſter cloſed in theſe words: To our beloved and faithful Sir The writ of 
William Pee, #night, and others his aſſociates, aur juſ- me 
TE CIR | 5 Hces 
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tices aſſigned to hold pleas before us, greeting. We ſend 


you incloſed in theſe preſents the tenour of a certain writ 
of certiorari directed to our beloved Aſhley Cowper, /r. 
clerk of our Parliaments, together with the return indor- 


fed upon the back of the ſaid writ ; and alfa the tenour of 
à certain act whereof mention is made in the ſame writ, inti- 


tled, An ati. to attaint Alexander Earl of Kellie ¶ the perſons 
intended to be attainted are here named, among whom Ar. 
Murray is one] of high treaſon, if they ſhall nat render | 
themſelves to one of his Majeſty's juſtices of the peace on 
or before the twelfth day of July in the year E our Lord 
1746, and ſubmit to juſtice. The tenour of which ſaid ati 
we for certain reaſons have cauſed to be brought before us 


into our Chancery; and we do hereby command you, that hau- 


ing inſpected the tenour of the ſaid act, you farther cauſe to 
be done thereon that which of right, and according to the law 
and cuſtom of England, you ſball ſee fit to be done. Mitneſi 


_ ourſelves at Weſtminſter the tenth day of February in the 
twentieth year of our reign. The tenour of the ſaid writ 7 


certiorari, and the return made to the ſame, and alſo the 
tenour of the ſaid aft in the ſaid writ mentioned, follow in 
theſe words; George the ſecond, by the grace of God 
of Great Britain, France and Ireland King, defender of 
the faith, to our beloved Aſhley Cowper, eſquire, clerk of 


our Parliaments, greeting ; Me being willing (for certain 


reaſons) to be certified concerning the tenour of a certain 
act by us made and enacted, by and with the advice and 
conſent of the Lords ſpiritual and temporal, and Commons, 
in Parliament aſſembled at Weſtminſter, the ſeventeenth 
day of October in the nineteenth year of our reign, inti- 
tled, An act to attaint Alexander Earl of Kellie [names 
repeated] of high treaſon, if they ſhall not render them- 
ſelves to one of his Majeſty's juſtices of the peace, on or 


| before the twelfth day of July in the Year of our Lord 


1746, and ſubmit to juſtice, Do command you that, im- 
mediaiely after the receipt of this writ, you do diftinitly 


and openly ſend befare us into our Chancery the tenour 


of the ſaid att, with all things touching the ſame, as 
fully and perfectly as the ſame now remaineth in your cuſ- 
tody, together with this writ. Witneſs ourſelf at Weſtmin- 
ſter the ſeventh day of February in the twentieth year 
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of our reign. The execution of this writ appeareth in à The return. 
certain ſchedule to this writ annexed as within I am com- 

manded. Aſhley Cowper cler“ parliamentor. In the Par. 

liament held at Weſtminſter the ſeventeenth day of October 

in the year of our Lord 1745, and in the nineteenth year ES 

of the reign. of our Sovereign Lord GEORGE the Jos 
bythe grace of God of Great Britain, France and Ireland 
| King, Defender of the Faith, and there continued by ſeveral 

adjournments until and unto Wedneſday the fourth day of 

June 1746, by the conſent of the Lerds as well ſpiritual as 

temporal, and of the Commons, and by the conſent of the 

King's Majefly then preſent, the following ſlatute (among ft | 

others) was ordained, enatted and eflabliſhed, (to wit) An The title of the 

ad to attaint Alexander Earl of Kellie [names repeated] c. 

of high treaſon, if they ſhall not render themſelves to one 

of his Majeſty's juſtices of the peace on or before the 

twelfth day of July in the year of our Lord 1746, and 
ſubmit to Fuſtice. Whereas Alexander Earl of Kellie [names The act, 

repeated] on or before the eighteenth day of April in the 


- 


year of our Lord 1746, did in a traiterous and hoſtile 
manner take up arms and levy war againſt his preſent 
quot Gracious Majeſly within this realm, contrary to the 
duty of their allegiance, and are fled to avoid their being 
apprehended and preſecuted according to law for their 
ſaid offences; be it therefore enacted by the King's muſt 
Excellent Majeſly, by and with the advice and conſent of 
the Lords ſpiritual and temporal, and Commons in this 
| preſent parliament aſſembled, and by the autharity of the 
' fame, That if the ſaid Alexander Earl of Kellie | names 
repeated] ſhall not render themſelves to one of his. Majeſty's 
Juſtices of the peace on or before the 12th day of July 
in the year of our Lord 1746, and ſubmit to juſtice for 
the wg aforeſaid, then every of them the ſaid. Alex- 
ander Earl of Kellie ¶ names repeated] not rendering tbem- 
felves as aforeſaid, and not ſubmitting to juſtice as afore- 
| ſaid, ſhall from and after the ſaid eighteenth day of April 
in the year of our Lord 1746, fland and be adjudged at- 
tainted of the ſaid high treaſon to all intents and purpoſes 
whatſoever, and ſhall ſuffer and forfeit as a perſon attainted 
| of high treaſon by the laws of the land ought to | ſuffer 
and forfeit ; and every of : ſaid juſtices. of the peace 


50 


the act for his ſurrendering was expired) and was the ſame 
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are hereby reguired to commit every of them the ſaid Alex- 
ander Earl of Kellie [names repeated] ſo ſurrendering 


himſelf 10 . for the ſaid high treaſon, there to remain 


until he ſhall be diſcharged by due courſe of law, and 
thereof immediately to give notice to one of his Majeſty's 
principal Secretaries of State. I Aſhley Cowper clerk of 
parkaments, by virtue ＋ the writ of our Lord the King of 
certiorari to me directed, and to theſe preſents annexed, do 
certify that what is above 1written is the true tenour of the 
att of parliament aboveſaid in that writ expreſſed. In 
witneſs whereof to this ſchedule I have ſet my ſeal, and 
ſubſcribed my name, dated the ninth day of February in 
the twentieth year of the reign of our ſaid Lord the King, 
and in the year of our Lord 17406. : 


Mr. Murray being brought to the bar by habeas cor- 


pus directed to the lieutenant of the Tower, the foregoing 


record was read to him by the ſecondary on the crown 
fide; and the attorney-general prayed that execution 
might be awarded. The ſecondary then demanded of 
him what he had to ſay why execution ſhould not be 


awarded. 


The priſoner ore tenus pleaded that he did ſurrender 
himſelf to the Lord Juſtice Clerk of Scotland (who is a 
juſtice of the peace) at Edinburgh the 28th of June laſt. 

hereupon the attorney-general declared that he had 
authority from his Majeſty to confeſs the truth of the 


priſoner's plea, and did accordingly confeſs it. And 


the court ordered the priſoner's plea, and the attorney- 
general's confeſſion, to be recorded; and that the attor- 


. ney take nothing by his motion, and that the priſoner be 


remanded. 1 | Tp 8 
Note. This gentleman was made uſe of as an evi- 
dence againſt Lord Levat on his impeachment: and it 


was ſuggeſted on that occaſion, that the attorney's con- 


feſſing the truth of the plea, by warrant from his Majeſty, 
was a ſtrain of prerogative, calculated to elude the force 
of the act of attainder, and to ſerve the turn of making 
Mr. Murray an evidence. But whoever conſidereth that 
he was actually brought before the Lord Juſtice Clerk on 
the 28th of June (fourteen days before the time limited by 
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day by him committed to the caſtle of Edinburgh, where 
he was kept cloſe priſoner till he was removed to the 
Tower; whoever conſidereth this, muſt admit, that, with 
whatever view he might be brought up at this time, he 
had merely that juſtice done him now by his Majeſty's 
order, which at one time or other, whenever he ſhould 
have been brought up on the foot of the act of attainder, 
could not be denied him, OE om, 
The intent of the act was anſwered by his being made 
ameſnable to juſtice before the time limited for his ſur- 
render : and he being kept cloſe priſoner till the day for 
ſurrendering was paſt, it was put out of his power to 
comply ſtrictly with the letter of it; and therefore his | | 
honcompliance ought not to be fatal to him “. r * 
See Roger Johnſon's caſe before, p. 46. 


Paſcb. 20 Geo. II. B. R. 
rhei Fob Faroe). 15 
DL EAs before our Lord the King at Mſiminſter of (u. Will, 16% 

J Eater term, in the twentieth year of the reign 4 New Abr. 
of our Sovereign Lord GeoRGE the Second, by 567. 
the grace of God of Great Britain, France and 
Tireiand King, defender of the faith. 

Amongſt the pleas of the King Roll. 


M.iddleſex. Our preſent Sovereign Lord the King hath _ 
ſent to his keeper of his gaol of Newgate his writ cloſed in 
theſe words (that is to ſay) CFEORGE the ſecond, by the 
grace of God of Great Britain, France and Ireland King, 
defender of the faith, To the keeper of our gaol of New 
gate, Greeting ; We command you that the bedy of John 
Harvey, being committed and detained in our priſon un- 
der your cuſtody (as it is ſaid), together with the day and 
cauſe of the taking and detaining of him, by whatſoever 


* 3 


*I have been informed that Mr. Murray was now brought 
up in order to obviate an objection that might have been made 

to his evidence upon the authority of Lord Dyffus's caſe, re- 
ported in Com. 440. But that caſe differeth from this. Lord 
Puffs was not ameſnable to juſtice before the expiration of 
the time given by the act; nor, merely through his own default, 
could be. But I doubt Lord D»ffus's caſe ſavoured too much 


of the /ummunm jus. OR 
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name the ſaid John Harvey may be called therein, you 
have immediately after the receipt of this writ before us 
at Weſtminſter, to undergo and receive all and ſingular ſuch 


things as our ſaid court ſhall then and there conſider of 


concerning him in this behalf, and that you then have 


there this writ. Witneſs Sir William Lee knight, at 
'Weſtminſter, the twenty-ſeventh day of May, in the twen- 


tieth year of our reign. And now (that is to fay) upon 


Saturday next after the morrow of the Aſcenſion of our Lord 
in this ſame term, before our ſaid preſent Sovereign Lord the 
King at Weſtminſter, cometh Richard Akerman gentleman, 
his Majeſty's keeper of his ſaid gaol of Newgate, and re- 


turneth the ſaid writ as felloweth : The execution of this 
writ appeareth in a certain ſchedule to this torit annexed, 


The anſwer of Richard Akerman keeper of his Majeſty's 


gael of Newgate within mentioned. I Richard Akerman 


gentleman, keeper of his Majeſty's gacl of Newgate, in the 


writ to this ſchedule annexed mentioned, de moſt humbly 
certify and return to our moſt ſerene Sovereign Lord the 
King, that before the coming to me of the ſaid writ (to wit ) 
on the twenty-firſt day of April in the year of our Lord 
1747, the ſaid John Harvey, in the ſaid writ mentioned, 
was committed to my cuſtody, and is now detained in the ſame, 
by virtue of a warrant under the hand and ſeal of Tho- 


mas Burdus eſquire, one of the juſtices of our ſaid preſent 


Sovereign Lord the King aſſigned to keep the peace of our 


faid preſent Sovereign Lord the King in and for the county 
of Middleſex, and alſo to hear and determine divers felonies, 
treſpaſſes, and other miſdemeanours cemmitted within the 


fame county ; which ſaid warrant is in theſe words and 
figures following ; Middleſex, to wit, To the keeper of his 


Majeſty's gaol of Newgate. Receive into your cuſtody the 
body of John Harvey of Pond-hall in the county of Suffolk, 


farmer, being a perſon, amongſt others, armed with fire- 


arms and other offenſive weapons, after the twenty-fourth 


day of July 1746, aſſembled in order to be aiding and 


aſfi/ting in the running, landing, or carrying away pro- 
hib:ted or uncuſtomed goods, and being, by his Majeſty's 


order in council of the fifteenth of January 44% publiſhed 
in the London Gazettes of the 17th and 20th of that month, 


required, amongſt others, to ſurrender themſelves within the 
e ; ſpace 
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ſpace of forty days after the firſt publication thereof in 
the London Gazette, to the Lord Chief Fujtice, or one other 
of his Majeſty's juſtices of the court of King's Bench, or to 
any of his Majeſty's juſtices of the peace: and the ſaid 
John Harvey not having ſurrendered himſelf in obedience 
to the above-mentioned order, but having been apprehend- 
ed, taken, and brought before me one of his Majeſty's juſ- 
tices of the peace for the county of Middleſex, by Thomas 


Hales gentleman, one of the officers or aſſiſtant officers 
to his Mayeſly's commiſſioners of the cuſtoms; and the 
ſaid John Harvey being, by reaſon of his not ſurrendering - 
himſelf purſuant to the ſaid order, but neglecting or refu- 
ing ſo to do, by virtue of the ſtatute in that caſe made 


and provided, adjudged, deemed, and taken to be convicted 
and attainted of felony, and to ſuffer pains of death as in 
caſes of a perſon convicted and attainted by verdict and 
judgment of felony without benefit of clergy, the ſaid 
offence being charged to have been committed in Eng- 
land; theſe are therefore to require you to receive into 
your cuſtody in the ſaid priſon the body of the ſaid John 


Harvey, and him there ſafely keep, until be ſhall be from 


thence diſcharged by due courſe of law. Given under my hand. 
and ſeal this 21/8 April 1747. Thomas Burdus (L. 5.) 
And this is the cauſe of the taking and detaining of the ſaid 
John Harvey, whoſe bod. I have ready before our ſaid pre- 
ſent Sovereign Lord the King at the time and place within-- 
mentioned, as by the ſaid writ I am commanded. And at 
the ſame time befor? our ſaid preſent Sovereign Lord the 

King at Weſtminſter cometh Sir Dudley Ryder #night, at- 
torneꝝ- general of our ſaid preſent Sovereign Lord the King, 
and in the preſence and hearing of the ſaid John Harvey in 
the ſaid above-recited writ and return named, being now 
brought to the bar here in his own proper perſon under the 

cuſtody of the you keeper of his Majeſty's ſaid gaol of New- 
gate ( into whoſe cuſtody he the ſaid John Harvey had been 
before committed for the cauſe aforeſaid in manner afore- 
ſaid be the ſaid attorney-general of our ſaid preſent So- 
vereign Lord the King, for our ſaid preſent Sovereign Lord 
the King, ſaith, That ſince the 24th day of July which was in 
the year of our Lord 1746, (to wit) upon the twelfth day of 
January in the twentieth we of the reign F our ſaid pre- 
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clerks of his Majeſty's privy council did cauſe to be forth- 
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ſent Sovereign Lord George the ſecond, by the grace of 
God of Great Britain, France and Ireland King, defender 
of the faith, and ſo forth, at the pariſh of Saint Paul Co- 
vent-garden in the county of Middleſex, it was in due man- 
ner charged before Thomas Burdus eſq. one of his Ma- 
Jefly's juſtices of the peace of and for the county of Middle- 
ſex, aſſigned to keep the peace of our ſaid preſent Sovereign 
Lord the King within and for the ſaid county of Middleſex, 
and alſo to hear and determine divers felonies, trefpaſſes, 
and other miſdemeanours committed within the ſame county, 
by information of Thomas Jones, a credible perſons upon 
oath by him ſubſcribed, that he the * John Harvey in 
the ſaid writ and return named, and ſeveral other perſons 
to the number of three and more, being armed with fire- 
arms and other offenſive weapons, ſince the twenty-fourth 
day of July which was in the ſaid year of our Lord 1746, 
(to wit) upon the eighth day of October in the twentieth 
year afereſtid, were afſembled at Beauacre in the county of 
Suffolk, in order to be aiding and aſſiſting in the running, 
landing, and carrying away uncuſtomed goods; And the 
ſaid attorney-general of our ſaid preſent Sovereign Lord the 


Ling farther ſaith, That he the ſaid Thomas Burdus did 


forthwith * wit) on the ſaid twelfth day of January, at the 
aint Paul Covent-garden certify under his hand 

and ſeal, and return the ſaid information ſo made and given 
before him as aforeſaid, to the maſt noble Thomas Holles 
uke of Newcaſtle, one of his Majeſly's principal ſecreta- 
ries of ſlate, who did, as ſoon afterwards as conveniently 
might be (to wit) upon the fifteenth day of the ſame month 
of January in the twentieth year aforeſaid, at the pariſh of 
aint Paul Covent-garden 2 lay the ſame before his 
Majeſty in privy council, and that his Majeſty did, at the 
ame time and place laſt mentioned, thereupon make his or- 
der in his privy council, thereby requiring and commanding 
the ſaid John Harvey (among i others in the ſaid order par- 
ticularly named) to ſurrender himſelf within the ſpace of 
forty days after the ſinſi publication thereof in the London 
Gazette, to the Lord Chief Fuſtice, or one other of his Ma- 


jelly s juſtices of the court of King's Bench, or to any other 


of his Majeſty's juſtices of the peace ; which ſaid order the 


with 
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Gazettes, and upon the ſaid fifteenth day of January cauſe 
the ſame to be forthwith tranſmitted to the ſheriff of the ſaid 
county of Suffolk; which ſaid ſheriff did within fourteen 

days after the receipt thereof, cauſe the ſame to be proclaimed 


| between the hours of ten in the morning and two in the 


afternoon, in the reſpettive market places upon the reſpec- 
tive market-days of two market-towns in the ſame county 
of Suffolk, the ſaid two market-towns being near to the 
place where the ſaid offence was charged to have been com- 
mitted as aforeſaid ; and that a true copy of the ſaid order 
was likewiſe within the ſaid fourteen days affixed up upon a 
publick place in each of the ſaid two mirket-towns, accord- 


ing to the directions and agreeably to the true ſenſe, intent 


and meaning of the ſlatute in that caſe lately made and pro- 

vided: And the ſaid attorney-general of our ſaid preſent So- 
vereign Lord the King, for our ſaid preſent Sovereign Lord 
the King further ſaith, That the ſaid John Harvey did net 
ſurrender himſelf purſuant to his Maje/ly's ſaid order ſo made 
in his privy council as aforeſaid, but did neglect ſo to de; 
by reaſon whereof he the ſaid John Harvey in the ſaid writ 


| with printed and publiſhed in the two next ſucceſſive London 


and return named, is and ſtandeth convicted and attainted 


of felony purſuant to the flatute in that caſe made and pro- 
vided: And all theſe matters and things he the ſaid attorney- 
general of our ſaid preſent Sovereign Lord the King, for 
our ſaid preſent Sovereign Lord the King, is ready to verify 
and prove as the court ſhall award. Wherefore he prayeth 
in the behalf of our ſaid preſent Sovereign Lord the King, 


that the ſaid court here would proceed to award execution 


againft him the ſaid John Harvey for the felony aforeſaid, 
according to the directions of the faid flatute. 1 


This proceeding was grounded upon the ſtatute of the 
19th of the King: the ſubſtance of which, as far as con- 
cerneth the preſent caſe, is ſet forth in the ſuggeſtion on 

the roll. A doubt was made at the bar, whether it was 

neceſſary to ſuggeſt the ſeveral matters on the roll in the 

manner they are ſuggeſted, in order to ground a prayer 
for execution. e 
The court declared, that it is certainly neceffary that 
"thoſe matters ſhould be ſuggeſted on the roll. They are 


19 Geo, II. 
© 34 


THE REPORT. 


the ſeveral ſteps which the act · requireth to be taken by 


the crown, in order to bring the priſoner under an at- 
tainder: and he may traverſe all or any of them. Indeed 
when priſoners are attainted by name, which was the caſe 
of Mr. Murray laſt term, a tranſcript of the act of at- 
tainder is ſufficient whereon to ground a prayer for execu- 
tion, But here is a general law which it is preſumed af- 
fecteth the priſoner at the bar; but he will not be affected 
by it, unleſs the ſeveral requiſites mentioned in the act 
have been complied with in his caſe; and if he traverſeth : 
all or any of them, the onus proband: lieth on the crown. 
Mr. Fed (aſſigned counſel for the priſoner) took an 
exception to the ſuggeſtion, that the proclaiming the pri- 
ſoner in two market-towns was not ſet forth with ſuffi- 
cient certainty ; becauſe the names of the market-towns 


were not ſet forth; ſo that the priſoner could not give a 


particular anſwer to that part of the ſuggeſtion, nor come 
propetly prepared with his proofs when the iſſues ſhall 


come to be tried x. 
But the court was of opinion, that if the priſoner would | 


take advantage of the inſufficiency of the ſuggeſtion, 


he muſt demur. He cannot take advantage of it on 
motion. If he pleadeth, he muſt do it inſtanttr and ore 


tenus. There can be no inconvenience in his pleading 


inflanttr, if he intendeth to put the proof of all the 
matters ſuggeſted on the roll upon the crown. 

Then the priſoner by advice of his counſel ſaid, I 
“ deny all the facts averred in the ſuggeſtion” and the 


. attorney-general replied, “ aver that all the facts al- 
<< ledged in the ſuggeſtion are true.” And the priſoner 


was remanded : and, at the prayer of the attorney-gene- 
ral, Monday the 224 June was appointed for the trial of 
the ſeveral iſſues, and a venire was awarded on the roll 
for that day. 

Mr. Ford on behalf of the priſoner moved for a copy 
of the ſuggeſtion, but that was denied. However the 
court told him it ſhould be oe” again if he: Oy, 


which u Mr. Ford declined. 


* V. B. The ſuggeſtions er on this act of m5 | 
ment, which have been proceeded upon fince this cafe of 
Harvey, have generally ſer forth the market-towns by name, 
Which is undoubtedly the veſt Ways for the reaſons ſuggeſic 1 


by Mr. Ford. 5 
On 
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On the 22d Fune (Trinity 21 Geo. IT.) the priſoner be- 
ing brought te the bar, the jury was called and ſworn to 


try the ſeveral iſſues joined between the King and the pri- 
ſoner; and the ſuggeſtion was read by the ſecondary on 


the crown- ſide for the information of the jury, and they 


were by him charged to inquire of the ſeveral facts al- 


ledged in the ſuggeſtion; on which iſſues had been 
joined: and the junior counſel for the crown having 
opened the ſuggeſtion, the attorney- general went into 
the proof of the ſeveral iſſues. [2 LEM 
The ſeveral facts touching the laying the information 
before Mr. Burdus againſt the priſoner and others; his 
certifying it in due manner to the Duke of Newcaftle ; his 
grace's laying it before the King in council; the order 
of council (which was produced under the ſeal of the coun- 


cil) requiring the priſoner and others to ſurrender within 


forty days after publication in the London Gazette; the 
' tranſmitting this order to the printer of the Gazette; the 
publication of it in due time in two ſucceſſive Gazettes, 
and the tranſmitting it to the ſheriff of the county of 
| Suffolk, in order to it's being proclaimed and publiſhed 
as the act directeth, were well proved. ö 
Then the under-ſheriff of Sf, and other witneſſes 
were called to prove the proclaiming and fixing up the or- 
der in two market - towns near Beauacre, the place where 
the fact is charged in the information taken by Mr. Bur- 
dus to have been committed: and it appeared on their 
evidence, that it was proclaimed and fixed up at Ipſwich, 
which is thirty miles from Beauacre; at Hadly, which is 
forty-two miles from Beauacre ; and at Zeofloff, which is 


five miles from Beauacre, and at no other places; and that 
there are five or ſix market- towns nearer to Beauacre 


than Ipſwich; particularly Southwold five, and Beacles 
eight miles. e nh 5 


"Me. Sd on behalf ef the prifaner inffiediehur wb 


| hath not been complied with; the act indeed doth not 
ſay that it ſhall be in the next market-towns, but till it 
muſt be in the market-towns near the place; and the 
_ diſtance of thirty miles cannot with any propriety be 
called near, when it appeareth by the evidence of witneſſes 
or the part of the crown, that there are at leaſt three 
e 5 | market- 
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market-towns within a third part of that diſtance. And 


of this opinion was the court. 


This, ſaid they, is a very penal law, and we are in a 
manner in an untrodden path, and therefore muſt walk 
with great caution. What we do in this caſe, which is 
the firſt that hath ariſen on this act, will probably govern 
all other caſes which may ariſe on it. And it will be of miſ- 
chievous conſequence to give the ſheriff a greater latitude 
than the legiſlature intended to give him, Some latitude 

it did intend to give, and therefore did not confine him ta 
the next market-towns ; becauſe that would have render- 
ed the execution of the act difficult, and ſubject to 
great [miceatics, EE: 
But the law did not intend to leave the matter wholly 
to the diſcretion of the ſheriff; and therefore it requireth 


'that it be done in the market-towns near the place. This 


word is plainly reſtrictive of the ſheriff's power; it is a 
guide to his diſcretion in the execution of the act: and 


what doth it mean? Not ſurely the moſt remote town; 


nor doth it mean a town comparatively remote, as, it is 


plain from the evidence, Hadly and [pfwich are. 


On the whole, the court without ſumming up a tittle 
of the evidence, directed the jury to find for the King on 
all the iſſues, except thoſe which regard the proclama- 


tions in the market-towns near Beauacre ; and on thoſe to 


find for the priſoner ; which they did. And then the 
court ordered that the attorney-general take nothing by 
his prayer; and that the priſoner be remanded to New- 
gate, in order to anſwer for the original offence he ftand- 
eth charged with in the information taken by Mr. Burdus, 
if the attorney- general ſhall think fit to indi& him for it. 


N. B. The Lord Chief Juſtice was abſent by reaſon 


of ſickneſs; but he afterwards declared that he entirely 


concurred with the other judges in the opinion they gave 
in this caſe, e r 
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| The Caſe of Antas Macdonald, 
alias Angus Macdonald. 


IN the year 1747 a bill of indictment was found againſt 
him, under the ſpecial commiſſion in Surry, for the 
ſhare he had in the late rebellion. The indictment ran 
in the ſame form as thoſe againſt the other priſoners, 
without any averment that he was in cuſtody before the firſt 
of January 1746. But the counſel for the crown were 


aware of the exception taken in the caſe of Mr. Townly P. 12. 


and others, and that ſince the whole proceeding againſt 
the priſoner was ſubſequent to January 1746, the anſwer 
then given would not ſerve the preſent caſe. That bill 
was therefore withdrawn before the priſoner pleaded to it; 
and a new bill concluding with an averment that be was 
apprehended and in cuſtody before the firfl of January 1746, 
was preferred and found againſt him. On that bill he 
was arraigned in Fuly 1747, and his trial came on the 1oth 
of  Decamoer falling 8 
The overt acts charged in the indictment were ſuffi- 

ciently proved : and alſo that the priſoner was appre- 
hended and in cuſtody before the firſt of Fanuary 1740. 

The counſel for the priſoner inſiſted that he was born 
in the dominions of the Freuch King, and on this point 
they put his defence. 7 5 | 

But apprehending that the weight of the evidence 
might be againſt them, as indeed it was, with regard to 
the place of the priſoner's birth, they endeavoured to 
_ captivate the jury and byſtanders, by repreſenting the 
reat hardſhip of a proſecution of this kind againſt a per- 
on, who, admitting him to be a native of Great Britain, 
had received his education from his early infancy in 
France; had ſpent his riper years in a profitable employ- 
ment in that kingdom, where all his hopes centered : and 

ſpeaking of the doctrine of natural allegiance, they re- 
_ preſented it as a ſlaviſh principle, not likely to prevail in 

theſe times; eſpecially as it ſcemed to derogate from the 
principles of the revolution, -_ 

RED, ere 
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Here the court interpoſed ; and declared, that the men- 


_ tioning the caſe of the revolution as a caſe any way ſimi- 


lar to that of the priſoner, ſuppoſing him to have been 


born in Great Britain, can ſerve no purpoſe but to bring 


an odium on that great and glorious tranſaction. It never 


Dyer 298, 300. 
1 — 68, 96, 


was doubted that a ſubject-born, taking a commiſſion 
from a foreign prince and committing high treaſon, may 
be puniſhed as a ſubject for that treaſon, notwithſtanding 
his foreign commiſſion. It was ſo ruled in doctor Sto- 
rey's Cale : and that caſe was never yet denied to be law. 


Tt is not in the power of any private ſubject to ſhake off 


his allegiance, and to transfer it to a foreign prince. Nor 
is it in the power of any foreign prince by naturalizing or 
employing a ſubject of Great Britain, to diſſol ve the bond 
of allegiance between that ſubject and the crown. 
However, as the priſoner's counſel had owed his 


| French commiſſion as a circumſtance tending in their opi- 


nion to prove his birth in France, the court permitted it 
to be read, the attorney- general conſenting. It was dated 
the firſt of Fane 1745, and appointed the priſoner com- 
miſlary of the troops of France, which were then intended 
to embark for Scotland. 

The court, with the conſent of the uu for the 
crown, permitted the cartel between France and Great 
Britain for the exchange or ranſom of priſoners likewiſe. 
to be read; and obſerved, that as it relateth barely to the 
exchange or ranſom of priſoners of war, it can never ex- 
tend to the caſe of the priſoner at the bar, ſuppoſing bim 
to be a ſubject- born; becauſe, by the laws of all nations, 
ſubjects taken in arms againſt their lawful prince, are not 
conſidered as priſoners of war, but as rebels; and are 
liable to the puniſhments ordinarily inflicted on rebels. 

Lord Chief Juſtice Zee, in his direction to the jury, 
told them, That the overt acts laid in the indictment being 
fully proved, and not denied by the priſoner, or rather 
admitted by his defence, the only fact they had to try was, 
whether he was a native of Great Britain; if ſo, he muſt. 


be found guilty. And as to that point, he ſaid the pre- 


ſumption in all caſes of this kind is againſt the priſoner ; 
and the proof of his birth out of the King's dominions, 
where the priſoner putteth his defence on that iſſue, lieth 

upon 
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upon him, But whether the evidence that had been given 
in the preſent caſe, (which he ſummed up very minutely) 
did or did not amount to ſuch proof, he left to their con- 
ſideration. N £5 
The jury found him guilty, but recommended him to 
mercy. He received ſentence of death as in caſes of high 
treaſon ; but was afterwards pardoned upon the conditions 
mentioned below. _ | Ny 


Macdonald at the Suit of Ramſay. 
While Mr. Macdonald lay under ſentence of death, a (1 Will. 217.) 
creditor of his, ——- Ramſay, obtained leave from my "By 
Lord Chief Juſtice at his chambers, to charge him in cuſ- 
tady of the theriff, in an action for a conſiderable ſum of 
money; and accordingly he was ſo charged. _ 
In Eafter term the 21ſt of the King, Mr. Attorney- 
general acquainted the court, that his Majeſty had given 
orders for preparing a pardon for Mr. Macdonald to paſs 
the great ſea], upon condition of his retiringout of his Ma- 
jeſty's dominions, and continuing abroad during his life; 
and that one of the ſecretaries of ſtate had ſent his war- 
rant to the keeper of the New Priſon to deliver Mr. Mac- 
donald into the cuſtody of a meſſenger; but that the keeper 
_ refuſed to obey this warrant, alledging, that as his pri- 
ſoner ſtood charged in an action at the ſuit of Mr. Ram- 
| fay, he could not deliver him into the cuſtody of a meſ- 
ſenger, without incurring the danger of an eſcape. Mr. 
Attorney concluded with a motion, that the proceſs Mr. 
Macdonald ſtood charged with at the plaintiff's ſuit might 
be diſcharged. e | be 
He was ſupported in this motion by Sir John Strange 
and the ſolicitor- general. It was ſaid by Mr. Attorney, 
but not ſtrongly inſiſted on, That a perſon under an at- 
tainder is civiliter mortuus; his perſon and eſtate are ab- 
ſolutely at the diſpoſal of the crown; and conſequently 
he is not liable to civil ſuits: And to this purpoſe he ci- 1 Leon. 326. 
ted TrufſelPs caſe. he „ 
To this point Mr. Henley and Mr. Ford for the plain- 
tiff inſiſted, and ſo the court agreed, That the later reſolu- 
tions have been, and the law hath been long ſettled, that 
an attainted perſon is liahle to civil ſuits; but by the 
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for ſatis faction to the effect 
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rules of the court he ought not be charged, without leave 
of the court, or of a judge at his chambers 
The point reported by Leonard and Croke to have been 
adjudged in Truſſell's caſe came afterwards under conſide- 


ration in actions brought by other perſons againſt that ve- 


59 man, and was ruled quite otherwiſe“*. ' 
The point chiefly inſiſted on by the counſel on the 
fide of the motion was, That to charge the defendant in 


this caſe, ſo as to make his perſon liable, would be a 


means of defeating the King's pardon ; becauſe he would 
be thereby diſabled to comply with the terms of it. It 
would be in effect ſaying, that his Majeſty ſhall not grant 


a pardon on theſe conditions; he ſhall pardon abſolutely, 


or not at all. | 
Te this purpoſe they cited Foxworthy's caſe, reported 


in Salk. 500: 2 Ld. Raym. 848. Far. 153; and the caſe 


of Coppin and Gunner, in 2 Ld: Raym. 1572. 

But the court ſaid, We cannot judicially take notice 
of his Majeſty's intentions touching the pardon. The 
crown, in caſe of pardons, ſignifieth it's pleaſure finally 
and irrevocably by the great ſeal, and by that alone. A 
pardon may not paſs at all, or it may be upon other condi- 
tions than are ſuggeſted at the bar, or it may be a free par- 


don: and therefore till the pardon is paſſed, it is too 


early for the court to give any opinion upon the main 
ueſtion. Accordingly the court gave no opinion, and 

Mr. Attorney took nothing by his motionrn. 
Mr. Macdonald having afterwards made his creditor Mr. 

Ramſay eaſy with regard to his debt, the action was with- 


drawn. And he was in December 1749, delivered into 
the cuſtody of a meſſenger, by virtue of a warrant for 


that purpoſe from the Duke of Newca/tle, one of his Ma- 
jeſty's principal ſecretaries of ſtate, 1 
N. B. The perſon of a man under an attainder is not 
abſolutely at the diſpoſal of the crown. It is ſo for the 
ends of publick juſtice, and for no other purpoſe. The 


* Co. Ent, 246, as 6. Cro. Eliz. 516. | Co. Ent. 248. 


2 And. 38. Moo. 753. 3 aft. 215. 
. le ems to have been 


+ N. B. The rule in Foxworthy's caſe ſe 
overhaſty, and the reaſons on which it is grounded appear to 
me to be inconcluſive: that in Coppin and Gunner ſeems more 
equitable ; ſince it ſecured to the defendant the benefit of his 


pardon, without prejudice to the plaintiff, who might reſort 
s of the defendant, if he could 


find any. RE | _ 
King 


4 
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King may order execution to be done upon him accord- 
ing to law, notwithſtanding he may be charged in cuſtody 
at the ſuit of creditors. But till execution is done, his 6 H. Iv. 6. b. 
creditors have an intereſt in his perſon for ſecuring their nd. flug 
debts : and he himſelf, as long as he liveth, is under the "PE _ 
protection of the law. To kill him without warrant of 
law is murder; for which the murderer is liable to a pro- 
ſecution at the ſuit of the crown, and likewiſe to an ap- 
peal at the ſuit of the widow. For though his heir is 1 lf. z. b 
barred by the attainder, which corrupteth his blood, and 26 

diſſolveth all relations grounded on conſanguinity, yet the 
relation grounded on the matrimonial contract continueth 
till death. : 7 a 

And if a perſon under an attainder be beat or maimed, . 
or a woman in the like circumſtances raviſhed, they may, 

er a pardon, maintain an action or appeal, as their 
caſes reſpectively may require. And though before a 3 Inſt. 215. 
pardon they are diſabled to ſue in their own. names, I 
make no doubt that they are intitled to proſecute, accord- 
ing to the nature of their reſpective caſes, in the name of 
the King, who will do equal right to all his ſubjects. 


N. B. During the trials of the rebels at St. Margaret's- 


hill, Southwark, under the commiſſion of 1746, one of 


the priſoners challenged peremptorily, and for cauſe, ſo 
many of the jurors, that there was not a ſufficient num- 


ber left on the panel te proceed on his trial. In that 


caſe the court ore tenus (for it was, as hath been already P. r. 
obſerved, a commiſſion of gaol-delivery as well as of oyer 
and terminer) ordered a new panel, and adjourned for 
ſeveral days. On the day of adjournment the ſheriff 
returned a panel of the ſame jurors who had ſerved ' 
through the whole proceeding, thoſe who had been chal- 


lenged by the priſoner, or ſworn before, included; and a 


.- ſufficient number appearing, he was tried. 


* 
* 


The like caſe happened on the trial af one of the af⸗ 
ſaſſins in King William's time. Mr. Cook, on the gth of 48t. Tri. 728 te 
May, challenged in the like manner, till the jurors re- 733: 
Wen the panel were not ſufficient to make a full 

jury. Whereupon the court ore tenus ordered a new pa- 

nel, and adjourned to the 14th. On that day his counſel 
inſiſted that a new panel ought not to have been ordered; 


F. 155 


P, J. 


but that an habeas corpora, with a tales, ſhould have been 
awarded, according to the opinion in Stanford. But the 
court declared, that this being a proceeding under a 


"commiſſion of gaol- delivery, as well as oyer and termi- 


ner, they might, and indeed always do in the Tike caſe, 
award a new panel: if neceſſary ore tenus, without writ or 
precept. | 

In a mere commiſſion of oyer and terminer, no pa- 
nel i is ordered til] the defendant hath pleaded to iſſue, 
and iſſue is actually joined ; and then it is done by pre- 
cept in the nature of a venire; and if in ſuch caſe there 
ſhould be a want of jurors, an habeas corpora, with a tales, 
may, ſaid the court, poſſibly iſſue; but no tales can be 

anted upon a commiſſion of gaol-delivery, And Mr. 

Juſtice Powel upon that occaſion ſaid, that if the ſheriff 
had returned ail new men, without regard to thoſe w uo 
appeared and were ſworn or challenged on the gth, it had 


been well enough. 


The reaſon of the adjournments in theſe caſes was, 
that the priſoners might have copies of the new panels 
in due time, purſuant to the 7th of King William; 
otherwiſe new panels 1 have been ordered returns 


able inſtanter. 
The original panel in 1746 was upon great delibera- 


tion ordered, ſitting the court, ore tenus, as under the 


commiſſion of gaol- delivery; though, as I. haye already 
obſerved, a precept in common form for halding the ſeſ- 
ſions had iſſued under the ſeals of the three Chiefs and 


three Senior Judges. 


The Caſe of William Nicholas, at the Briftol Gaol- 
Delivery. April 45 1748. 


E was indicted for petty treaſon in the wilful mur- 
der of Anne, the wife of Dr. Wi ow Logan, to 
whom he was a hired ſervant. 

It appeared on the trial, that on the I 2th of April I 747 
the prifoner knowingly and zwilfully put a quantity of 
white arſnick into a pot of chocolate, which was provi- 
ded for his maſter a_ iſtreſs, who both drank of it. It 


very ſoon appeared that they had taken poiſon ; and pro- 


per means being uſed, the doctor in ſome time, with great 
diffic: ulty, 
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: difficul: , got the better of the diſorder; but his lady, 


who was of a more weakly conſtitution, was never entire- 


ly free from the effects of the poiſon, which at length 


threw her into a lingering waſting —_— of which, on 
the 31ſt of January following, ſhe died. 


Before the * recorder directed the jury, + a gentle- * Mr, Juſtice 


man of the bar deſired to be heard as amicus curiæ. He 


tled to the benefit of the act of general pardon paſſed in 


Mr. Scuda- 
ſubmitted to the court, whether the priſoner i is not inti- Lig 


the laſt ſeflion : he admitted, that the offences of wilful 20 8. H. c. 52. 


murder, petty treaſon, and wilful poiſoning, are excepted ; 
but ſubmitted, that the general pardon extendeth to all 
miſdemeanors committed before the 15th of June 1747 


hat the crime the prifoner ſtands charged with, viz. the 
adminiſtering.the poiſon, was committed on the 13th of 


April before: This offence, till death enſued, could be 
conſidered in no other light than as a high miſdemeanor : 
It could be conſidered in no other light at the time the act 
took place, and the pardon operated upon it in that light: 


and conſequently the homicide, which was but the con- 


ſequence of the offence pardoned by the ſtatute, is like- 


wiſe pardoned, 
Joo this purpoſe, he cited and relied on 1 Hale's Pl. 


Cor. 426. If a man give another a mortal ſtroke, and 


66 om die thereof within a year and a day; but meſne be- 
<< tween the ſtroke and death, there comes a general par- 
% don, whereby all miſdemeanors are pardoned, this 
& doth pardon the felony conſequentially, becauſe the act 
<« that is the offence is pardoned, ough it he not a fe- 
„ lony till the party die.” 
Joo this it was anſwered by the recorder, that Hale in 
this paſſage groundeth himſelf ſingly on the authority of 


. 


Cole's caſe in Plowgden: Crompton lays down the rule Plowd. qor. 
much in the ſame manner, and cites the ſame authority 3 Jef. 
for it; and ſome other authors have done the ſame. But (ah 


the cole, as reported by Plotoden, doth by no means war- 
rant the rule in the latitude now contended for. Cole's 
caſe is certainly good law, but the concluſion drawn 
from it by theſe authors is expreſſed in terms too gene- 


ral, and without a proper guard; becauſe in the manner 


5 ir; is laid dowrr by them, it ſeemeth to imply, that every 


E Alegre 


Far. 138.) 


| 
| 
| 
| 
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degree of homicide is within the pardon, which intervened 
betwixt the ſtroke and death; at leaſt, it leaveth it in 


ſome meaſure doubtful, whether it is ſo or not. 5 
Cole's caſe was no more than this; he was indicted 
before the coroner for manſlaugbter, and the indictment 


charged that he gave the mortal ſtroke on the 12th of 


February in the 13th year of the Queen, and that the party 
died of that ſtroke on the 18th of June following. Upon 


13 Elis. c. 8. his arraignment he pleaded an act of general pardon, by 


4c 


which all felonies, offences, and miſdemeanors (not there- 
in excepted) committed before and until the 14th day of 
February in the 13th year of the Queen were pardoned : 
with an averment, that neither ha, nor the offence laid in the 


indictiment, are within the exceptions of the act. 


Had the indictment been for murder, as in the preſent 
caſe it is, this averment had been evidently falſe; and 
conſequently his plea could not have been allowed; for 
murder is expreſsly excepted, though manſlaughter is not. 
The only doubt was, whether the general pardon did reach 
his caſe ; becauſe, till the death of the party, no felony 


could be ſaid to have been committed by him; and the 


party dying after the day on which the act took place, it 

was doubted, whether the act could operate ſo as to par- 

don a felony which was not then completed. | | 
The court took time to conſider; and afterwards a- 


_ greed, that the defendant was within the general pardon : 


« Becauſe, faith the book, the ſtroke was the occaſion of 
<< the felony; the giving of which ſtroke was the offence 
« and miſdemeanomagain/t the Queen, which is pardoned 
by the act; and therefore every thing enſuing from that 
« offence is likewiſe pardoned.” Theſe words, I own, 


are pretty general, and if they ſtood alone might beget 


ſome doubt : but I think they are ſufficiently explained 


by the caſe, and amount to no more than this, That the 


felony having had it's commencement before the pardon 
took place, and being pardoned by the act (for manſlaughter 
was pardoned) the priſoner was intitled to the benefit of 
the pardon, though the felony was not completed by the 
death of the party till after the act; that the pardon 
ſhould operate in faveur of the priſoner, in the ſame man- 
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her as it would have done, if the felony had been com- 
plete before the act, and in no other manner. 


There is a like caſe i in Dyer, where the point is left Dy. 99- pl 65. 


undetermined; but the book faith expreſsly, that the in- 
dictment was Ze norte hominis, ſed non ex malitia Præcogita- 
ta, ſive per murdrum. 
But how will theſe caſes affect the priſoner at the bar ? 
The court in Cale's caſe carried back the felony by rela- 
tion to the time of the ſtroke, in order to intitle him to 
the benefit of the pardon; for the felony, Had it been 
completed before the act, was pardoned by the act: but 
in this caſe, the priſoner cannot poſlibly avail himſelf of 
any ſuch relation, ſince the crime he ſtands N with 
is expreſsly excepted. _ 

_ Beſides, could he have Sleaded the act in caſe it 
had been neceſſary for him to have pleaded it? He could 
not. For while the ſpecial pleading of a ſtatute pardon, 
in which there wereexceptions of perſons and crimes, was 
neceſſary, it was always incumbent on the party to 
aver, that neither he, nor the offence laid in the indiftment, 
are within the exceptions of the act. This the priſoner 
at the bar could not have done; and conſequently he 

could not have been intitled to the benefit of this act. 
And though the act now under conſideration hath diſ- 
penſed with this manner of pleading, and given the party 
the benefit of the pardon on evidence upon the general 
iſſue, yet ſtill if it appear to the court, either that the 
party is excepted by name, or that the offence charged on 
him is excepted, the court cannot give him the benefit of 

the pardon. 

Perſons intended to * pardoned had been put to great 
difficulties in pleading ſpecially: they had failed in point 
of form, or in point of time, or in ſome other circumſtance 
neceſſary to render their plea available to them: To eaſe 
them of theſe difficulties, and for that purpoſe only, all the 
acts of general pardon fince the reſtoration have taken 
away the neceſſity of ſpecial pleading. But the Jaw, in 
other reſpects, ſtandeth juſt as it did before; the facts, 
which formerly were to be ſpecially pleaded, muſt now 
appear upon evidence to be true, otherwiſe the” party 
cannot have the benefit of the act. 


12 : The 
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The jury found the priſoner guilty : and he had judg- 
ment of death, as in caſes of petty treaſon, and was ac - 


cordingly executed. 


11 Co, 32. 2. 


Kel. 32. 


Kel, 12 5. 


Lib. 3. tract. 2. 
4 


. 15. 4 4» 
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N. B. Some learned men ſeem to have been under 2 


difficulty to account for the true grounds of the at. 
1 E. VI. c. 12. which enacteth, That from henceforth wilful 


killing by poiſoning ſhall 8 wilful murder of ma- 
lice prepenſed; and that the offenders ſhall ſuffer as in 


other caſes of wilful murder of malice prepenſed. 


Lord Chief Juſtice Cole is of opinion, that this provi- 
ſion in the ſtatute was a needleſs caution ; fince wilful 
poiſoning was undoubtedly murder of malice prepenſe, 
and as ſuch, ſaith he, was ouſted by the 23d and 25th 
of H. VIII. 

Lord Chief Juſtice Kelyng , upon the authority af Juſ- 
tice Jones, ſaith, that the . of 1 E. VI. was but de- 
claratory if the common law, and an affirmation of 1 be, 

Lord Holt accounteth for this act another way, and 
aſſigneth two reaſons ; Firſt, killing by poiſon did not 
come under Bracton's definition; manu hominum per petra- 


ta; but what doth Bracton mean by manu hominum ; or, as 


he expreſſeth himſelf in a parallel place, acciſio ab homine 

acta? His own words will beſt explain his meaning, 
Et g homicidium hominis occiſio ab homine faeta, fi enim a 
bove, cane, vel aliare, non dicetur propriè homicidium.” 
And in the chapter cited by his lordſhip, “ Item a manu 
« hminum dicitur ad differentiam eorum qui a beſtiis 
s occiduntur, — vel qui mortui ſunt per infortunium.“ . 
He plainly meaneth homicide by the intervention of ks: 
man means, nothing more. 

His lordſhip's ſecond reaſon i is, That MY poiſon; 
ing did not come under the words of 1 3 t. 
The words of the act are, Murdered or ſlain by await, 
<« aſſault, or malice prepenſed. It might not in ſtrictneſs 
of ſpeech come under the words await, or afſault ; but 
certainly a man who is wilfully poiſoned is murdered of .. 


malice prepenſed. 


Ws believe it never was doubted, whether wilful poiſon- 


ing, the moſt deliberate, infidious, and hateful offence a- 


gainſt the life of man, and at the ſame time the moſt ea- 
fly perpetrated, was a capital offence at common law. 
; * 
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Al] the antient authors ſpeak of it as a ſpecies of wilful, © 


felonious homicide. Bra#on, particularly in the places 4. &c. 8. ſ. 5. 


cited in part by Lord Holt, ſpeaketh of it in that light; 
and Fleta ſaith, that in his time men were drawn and Lib. 1. c. 37. 
hanged, and women burnt for it. | | 
[ take the true ground of the ſtatute of the 1 E. VI. to 
be this: The 22 H. VIII. had made wilful poiſoning 22 H. VIII. e. 9. 
high treaſon, and had expreſsly excluded the offenders 
from clergy, and directed that they ſhould be boiled to 
death. The 1 E. VI. reduced all treaſons to the antient C. 12. f. 2. 
ſtandard of the 25 E. III. This was a virtual repeal of 
the 22 H. VIII, and ſo, in the judgment of the parlia- 
ment, it became neceſſary to make ſome new proviſion for 
the caſe of wil ful poiſoning, which undoubtedly deſerved 
a capital puniſhment; accordingly, by the 10th ſection 
of the act, the offenders are ouſted of clergy ; and the 
13th enacteth, not in affirmance of the common-law, as 
Kelyng ſuppoſeth, but by way of revival of it, that the of- 
| fence ſhall from thenceforth be deemed wilful murder of 
malice prepenſed, and that the offenders ſhall ſuffer and 
| forfeit as in other caſes of wilful murder of malice pre- 
penſed. 3 5 
The taking away clergy by expreſs words, which is 
done by the xoth ſection, was in my opinion, though Coe 
 thinketh otherwiſe, abſolutely neceſſary; becauſe the ſta- 23 & 25 H. VIII. 
tutes, which ouſted clergy in the caſe of wilful murder, 
were made while the offence of wilful poiſoning did not 
fall under the denomination of murder, but of high trea- Dyer 50. 
ſon, in which the crime of murder was merged ; and con- © Co. 3 b. 
ſequently, thoſe ſtatutes could not reach the offence of 
wilful poiſoning: and though perhaps the bare repeal of 
the ſtatute, which made the offence high treaſon, might 
have reduced it to the rank it ſtood in at common law, 
it was however thought moſt adviſable to do it by an ex- 
_ preſs proviſion, which is done by the 13th ſection, 
| The parliament of the 7th of Queen Anne plainly pro- 7 An. e. a 
ceeded upon the ſame cautious principle, in a cafe exactly 
ſimilar to this; I meanwith regard to certain capital of- 
tences, which by the law of Scotland were deemed high 


* 


treaſon there, _ 3 | 
The firſt ſection enacteth that, after the firſt of July 
1709, no offences ſhall be high treaſon or miſpriſion of 

„„ ne” VVV high 
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high treaſon within Scotland, but thoſe which are high 
treaſon or miſpriſion of high treaſon in England; and 


the ſeventh ſection, reciting that the offences therein enu- 


merated had been by ſeyeral acts of parliament in Scot- 
land declared to be high treaſon, but that after the ſaid 
firſt of Fuly the aforeſaid atts of parliament will have no force 
or effect, enacteth, that thoſe offences ſhall, after the ſaid 
firſt day of July, be deemed capital . and that 
the offenders therein ſhall ſuffer and be tried i in the ſame 
manner as by the laws of Scotland is provided in the caſe 
of ocher 8 crimes, 


The Caſe of William York. 


| of ten years of age, was convicted ee Lord 
ief Juſtice Willes for the murder of a girl of about five 
ears of age, and received ſentence of death ; but the 
Chief Juitice, out of regard to the tender years of the pri- 
ſoner, weſpited execution, till he ſhould have an oppor- 
tunity of taking the opinion of the reſt of the judges, 
whether it was proper to execute him or not, upon the 
ſpecial circumſtances of the caſe; which he reported to 


A 85 3 Summer aſſizes 1748, 2 lian York, a boy 
h 


the judges at * in Michazlmas term follow- 


he boy and girl were pariſh children, put under the 
care of a pariſhioner, at whoſe houſe they were lodged 
and maintained; on the day the murder happened, the 
man of the hook and his wife went out to their work 
early in the morning, and left the children in bed toge- 


ther; when they returned from work, the girl was miſ- 
ſing; and the boy being aſked what was become of her 
anſwered, that he had helped her up and put on her 
_ cloaths, and that ſhe was gone he knew not whither, Up- 


on this, ſtrict ſearch was made in the ditches and pools of 


water near the houſe, from an apprehenſion that the 


ehild might have fallen into the water. During this ſearch, _ 


' the man, under whoſe care the children were, _ obſerved 


that a heap of dung near the houſe had been newly turn- 
ed up; and upon removing the upper part of the heap, 


he Wan the body of the child about a foot's depth un- 
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der the ſurface, cut and mangled in a moſt barbarous 
and horrid manner. 

Upon this diſcovery, the boy, who was the only 
| perſon capable of committing the fact that was left at 
home with the child, was charged with the fact, which 
he ſtifly denied. 

When the coroner's jury met, the boy was again 
charged, but periiſted ſtill to deny the fact. At length, 
being cloſely interrogated, he fell to crying, and ſaid he 
would tell the whole truth. He then ſlid that the child 
had been uſed to foul herſelf in bed; that ſhe did fo that 

morning (which was not true, for the bed was ſearched 
and found to be clean); that thereupon he took her out 
of the bed, and carried her to the dung-heap ; and with a 
large knife, which he found about the houſe, cut her in 
the manner the body appeared to be mangled, and buried 
her in the dung-heap ; placing the dung and ftraw that 
was bloody under the body, and covering it up with 
what was clean; and having ſo done, he got water and 
waſhed himſelf as clean he could. 
The boy was the next morning carried before a nelgh- 
| bouring juſtice of the peace, before whom he repeated his 
confeſſion, with all the circumſtances he had related to 
the coroner and his jury. The juſtice of the peace very 
prudently deferred proceeding to a commitment, until the 


boy ſhould have an opportunity of recollecting himſelf. 


Accordingly he warned him of the danger he was in if 
he ſheuld be thought guilty of the fact he ſtood charged 
with, and admoniſhed him not to wrong himſelf : and 


then ordered him into a room, where none of the crowd 


that attended ſhould have acceſs to him. 
When the boy had been ſome hours in this rom, 


where victuals and drink were provided for him, he was 


brought a ſecond time before the juſtice, and then he re- 
peated his former confeſſion : ; 2 85 which he was com- 

mitted to gaol. 
On the trial evidence was given of the declarations 
bee ee to have been made before the coroner 
and his jury, and before the juſtice of the peace; and of 
many declarations to the ſame purpoſe which the boy made 
to other people after he came to gaol, and even down to 
E 4 | EE. 
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the day of his trial ; for he conſtantly told the ſame ſtory 
in ſubſtance, commonly adding that the devil put him 
upon committing the fact. Upon this evidence, with 


ſome other circumſtances tending to corroborate the con- 


feſſions, he was convicted. N | 
Upon this report of the Chief Juſtice, the judges, 


having taken time to conſider of it, unanimouſly agreed, 


iſt, That the declarations ſtated in the report were 
evidence proper to be left to the jury. e 
_ 2dly, That ſuppoſing the boy to haye been guilty of 
this fact, there are ſo many circumſtances ſtated in the 
report, which are undoubtedly tokens of what my Lord 
Chief Juſtice Hale ſomewhere calleth a miſchievous diſ- 
cretion, that he is certainly a proper ſubject for capital 
puniſhment, and ought to ſuffer ; for it would be of very 
dangerous conſequence to have it thought, that children 
may commit ſuch atrocious crimes with. impunity; 
There are many crimes of the moſt heinous nature, 


ſuch as in the preſent caſe the murder of young children, 


poiſoning parents or maſters, burning houſes &c, which 
children are very capable of committing ; and which they 
may in ſome circumſtances be under ſtrong temptations 
to commit ; and therefore, though the taking away the 
life of a boy of ten years old may favour of cruelty, yet 
as the example of this boy's puniſhment may be a means 
of deterring other children from the like offences; and 
as the ſparing this boy, merely on account of his age, will 
probably have a quite contrary tendency, in juſtice to the 
publick, the law ought to take it's courſe ; unleſs there 
remaineth any doubt touching his guilt. 

In this general principle all the judges concurred : but 
two or three of them, out of great tenderneſs and cau- 
tion, adviſed the Chief Juſtice to ſend another reprieve 
for the priſoner ; ſuggeſting that it might poſſibly appear 
on farther inquiry, that the boy had taken this matter 


upon himſelf at the inſtigation of ſome perſon or other, 


who hoped by this artince to ſcreen the real offender 


from juſtice. : = 


| Accordingly the Chief Juſtice did grant one or two : 
more reprieves; and deſired the juſtice of the peace who 
tock the boy's examination, and alſo ſome other per- 
5 e e e 
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ſons in whoſe prudence he could confide, to make the 
ſtricteſt inquiry they could into the affair, and report te 
him. At length he, receiving no farther light, determi- 
ned to ſend no more reprieves, and to leave the priſoner 
to the juſtice of the law at the expiration of the laſt ; but 
before the expiration of that reprieve, execution was re- 
ſpited till farther order, by warrant from one of the Se- 
cretaries of State: and at the Summer aſſizes 1757, he 
had the benefit of his Majeſty's pardon, upon conſide“ 
ration of his entering immediately into the ſea ſervice. 


5 The Caſe of Abrabam Evans. 


9 TP: the ſefons at the Old Bailey in May 1749 7, ob. 


Avery and Abraham Evans were indicted, Avery 

for privately ſtealing from the perſoh of Sir Giles Payne 
one ſilk handkerchief, value 12d ; and Evans for felo- 

niouſly receiving the ſame, knowing it to be ſtolen. 


Avery was found guilty to the value of 10d, and was 5 


ordered to be tranſported for ſeven years. Evans was 


likewiſe convicted of receiving the goods knowing them 


to be ſtolen; but judgment was reſpited as to him, 
upon à doubt whether ſentence of tranſportation for 
fourteen years can be given againſt him upon the ſtatute 
of 4 Geo. I. c. 11; in regard that the principal felon is 
found guilty of petty larceny only.. | 
__ Aichoelmins vacation following the judges met at 
Serjeants-inn to conſider of this doubt; and they agreed, 
una voce, that no judgment can be given againſt Zvans 
on this verdict on the 4 Geo: I. Ly ape 


For though that act is expreſs, that perſons convifted 


e buying or rectiving ſlolen goods, knowing them to be 


len, fhall be tranſported for fourteen years, yet {till it muſt 


mean perſons /zfally convicted; perſons convicted as 
acceſſaries after the fact under the ſtatutes of 3 & 4. 
M. c. . and 5 Ann. c. 31. But this man ought to 


have been acquitted, the principal felon being convicted 


of petty larceny only; and indeed the indictment againſt 
Avery being for petty larceny, Evans ought not to have 
been put upon his trial; for the acts which make receivers 
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of ſtolen goods knowingly, acceſſaries to the felony, muſt 
be underſtood to make them acceſſaries in ſuch caſes only 
where by law an acceſſary may be; and there can be no 


acceflary to petty larceny. 


> Accerdingly, at the next ſeſſions Evans was diſcharged. 


At the Old Bailey ſeſſions in April 1750, one Mr. Clarke = 
was brought to his trial ; and it being a caſe of great ex- 


pectation, the court and all the paſſages to it were ex- 


tremely crowded ; the weather too was hotter than is 


. uſual at that time of the year. 


Many people, who were in court at this time, were 


ſenſibly affected with a very noiſome ſmell; and it ap- 


peared ſoon afterwards, upon an inquiry ordered by the 


court of aldermen, that the whole priſon of Newgate, and 


all the pailages leading thence into the court, were in a 
very filthy condition, and had long been ſo. 
Whas made theſe circumſtances to be at all attended 


to was, that witkin a week, or ten days at moſt, after 


the ſeſſion, many people, who were preſent at Mr. Clarke's 
trial, were ſeized with a fever of the malignant kind; 
and few who were ſeized recovered. 5 

The ſymptoms were much alike in all the patients; 


and in leſs than ſix weeks time the diſtemper entirely 


ceaſed. | | FX 1 | 

It was remarked by ſome, and I mention it becauſe 
the ſame * remark hath formerly been made on a like oc- 
caſion, that women were very little affected; I did not 
hear of more than one woman who took the fever in 
court, though doubtleſs many women were there. 
It ought to be remembered that, at the time this diſ- 
aſter happened, there was no ſickneſs in the gaol more 
than is common in ſuch places. This circumſtance, 
which diſtinguiſheth this from moſt of the caſes of the 


like kind which we have heard of, ſuggeſteth a very pro- 


per caution ; nat 10 preſume top far upon the health of the 


gal, barely becauſe the gaol-feuer is not among the priſoners, 


5 a 
_—_— pr — 


* Cand. Eliz. fub. an 1577. Gilpin's life, f. 14% 
For 


For without doubt, if the points of cleanlineſs and 
free air have been greatly neglected, the putrid uuia 
which the priſoners bring with them in their eloaths, &c, 


eſpecially where too many are brqught into a crowded 
court together, may have fatal effects on people who are 


accuſtomed to breathe better air; though the poor wretches, 
who are in ſome meaſure habituated to the fumes of a 
priſon, may not always be ſenſible of any great inconye- 
nience from them. 
The perſons of chief note who were in court at this 
time and died of the fever were, Sir Samuel Pennant Lord 
Mayor for that year, Sir Thomas Abney one of the juſtices 
of the Common Pleas, Charles Clarke eſquire one of the 
barons of the Exchequer, and Sir Daniel Lambert one of 
the aldermen of fot Of leſs note, a gentleman of 
the bar, two or three ſtudents, one of the under-ſheriffs, 
an officer of Lord Chief Juſtice Lee who attended his 
| Lordſhip in court at that time, ſeveral of the jury on 
the Middleſex fide, and about forty other e whom 
buſineſs or curioſity had brought thither. 


Mr. Juſtice Abney, of whom I can ſpeak: from a long 


and intimate acquaintance with him, was a very worthy 
man, learned in his profeflion, and of great integrity. 

His zeal for the intereſt of his country, which he 
well underſtood, begat in him a ſtrong and early attach- 


ment to his Majeſty and his royal houſe ; ; which was, if 


J may be allowed the expreſſion, his ruling paſpon to the 
day of his death. 

Hie was, through an openneſs of temper, or - the oride 
of virtue habitual to him, incapable of recommending 
| himſelf by that kind of low affiduous craft, by which 
wie have known ſome e men make their way to 
the favour of the great. 

However, his merit was not overlooked. He- was 
firſt appointed attorney- general of the Dutchy and one 
of his Majeſty's learned counſel ; then ſteward of the 
Palace Court ; afterwards a baron of the Exchequer ; and 


laſt of all, one of the Juſtices of the court of Common 


Pleas. 
*In his judicial capacity he conſtantly paid a religious 
regard to * merits S of the queſtion, i in the light the caſe 


appeared 
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appeared to him; and his judgment very ſeldom miſled 


him. 

In ſhort, when he died, the world loft a very valuable 
man, his Majeſty an excellent ſubject, and the PANCT 2 a 
faithful able ſervant. . | 

Nec me e 42 


The c aſe of Elizabeth Meadow. 


} T News ate ſeffions in 2 1750, preſent Lord 
A Chief Baron Parker, Juſtice Fo/ter, and Mr. 
u 


ſtice Birth, Elizabeth Meadow was brought upon her 
trial for ſtealing out of a dwelling-houſe to the value of 
40s and upwards. 4 

While the proſecutor was giving his evidence, it was 
obſerved that the priſoner was extremely diſcompoſed, 


frequently fainting and ſcreaming out as in great pain; 


and ſome of the jury doubting whether ſhe had not the | 
pains of labour on her, the court deſired two matron-like 
women to go to the bar to her; and they deſiring ſhe 
might be removed into a private room, it was immediately 
ordered, and the women went with her. One of them ſoon 
afterwards returned, and being ſworn declared, that ac- 
cording to the beſt of her judgment, and ſhe haz borhe 
twelve children herſelf, the priſoner had the pains of 
labour upon her, though much before her time. The 
court thereupon ordered her back to Newgate, and that 


proper care ſhould be taken of her there; and * 
the jury of her. 


5 7 ohn Nutbrown's Caſe, 


T the fame ſeſſions John Nutbrown and Miles Nut- 
brown were indicted for burglary in the dwelling- 
houſe of one Mr, Fatney at Hackney, and ſtealing divers 
goods. It appeared by Mr. Fakney's evidence that he held 
this houſe for a term of years which is not yet expired, 
and made uſe of it as a country -houſe in the ſummer, his 


chief — being in London ; that, about the Jatter 
A 
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end of the laſt ſimmer, he removed with his whole fa- 
mily to his houſe in the city, and brought away a conſi- 
derable part of his goods; that in November laſt his houſe 
was broke open and in part rifled ; upon which he re- 
moved the remainder of his houſhold furniture, except a 


clock, and a few old bedſteads, and ſome lumber of very 
little value; leaving no bed or kitchen furniture, nor 
any thing elſe for the accommodation of a family. Mr. 


Fakney being aſked whether at the time he ſo disfurniſhed 
his houſe he had any intention of returning to reſide there 
declared, that he had not come to any ſettled reſolution 
whether to return or not; but was rather inclined totall 
to quit the houſe, and to let it for the remainder of his 
The fact the priſoners were charged with was ſuffi- 
ciently proved; and was committed about midnight the 
ſirſt of January laſt. 


The court was of opi 


but rather inclining to the contrary, it could not, under 
theſe circumſtances, be deemed his dwelling- houſe at the 
time the fact was committed; and accordingly directed 
the jury to acquit the priſoners of the burglary; which 
they did; but found them guilty of felony in ſtealing the 
clock and ſome other ſmall matters: and they were or- 
dered for tranſportation. OD 
N. B. Where the owner quitteth the houſe, animo 
revertendi, it may ſtill be conſidered as his manſion-houſe, 
though no perſon be left in it ; many citizens, and ſome 
lawyers, do ſo from a principle of good huſbandry in the 
Summer or for a long vacation Ste Pop. 42, 52. 4 Co. 
40. and in MSS. Denton and Chapple, a cafe upon a bur- 
gilary in the houſe of Mr. Nichols, Eafter ſeſſions 10 V, 
III. But there muſt be an intention of returning, other- 
wiſe it will not be burglary, 


Juobn Howard's Caſe. 


Baron Parker, Mr. Juſtice Pojeer, and Mr. Juftice 


| pinion, that the proſecutor having 
left his houſe, and disfurniſhed it in the manner before 
mentioned, without any ſettled reſolution of returning, 


, preſent Lord Chief 
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vately ſtealing goods the property of Meſſ. Fludyer and 


Co. 4 the warehouſe of John Day. There was another 


count in the indictment, charging that the priſoner ſtole 


the goods of John Day in his warehouſe. 


The caſe upon evidence appeared to be, that John 5 
Day kept a common warehouſe by the water-ſide, where 
merchants did uſually lodge goods intended for exporta- 
tion, until they ſhould have an opportunity of putting 


them on board. The goods in the indictment were ſent 


by Fludyer and Co. to this warehouſe, in order to be put on 
board a veſſel bound for : and v were ſtolen by the 
priſoner in this warehouſe. 

The court was of opinion that this is not a caſe within 
the ſtatute ; for by the word warehouſes in the ſtatute 


is meant, not mere repoſitories for goods, but ſuch pla- 


ces where merchants and other traders keep their goods 
for ſale in the nature of ſhops, and whither cuſtomers go 
to view them: and though the goods in this caſe might 
with propriety enongh be laid to be the goods of John 
Day, as they are in the ſecond count, ſince he had the 
charge and poſſeſſion of them, which made him anſwer- 
able to his principals for them; yet ftill the ſame objection 
recurreth, his warehouſe was not a hace for ſale, but 
merely ſafe euſtody, - 5 
Accordingly, the larceny being fully proved, the 
priſoner was by the direction of the court found guilty 
of larceny, to the value laid in the indictment, and ac- 
quitted of Seating privately i in the warehouſe, _ 


N. 3. Tt hath been generally holden, and I think very 
rightly, that the meaning of this act with regard to 
ſhoplifting is, that the goods, &c. muſt be ſuch as are 
uſually expoſed to ſale in the ſhop, not any other valuable 
thing which may happen to be put there: and I think 


the ſame equitable conſtruction ſhould take place with 
regard to warehouſes. The goods ſhould be ſuch as are 5 


uſually expoſed to ſale in ſuch places. 
And though coach-houſes and ſtables, which are  like- 


wiſe named in the act, are not places for ſale; yet ſtill in 
the conſtruction of ſo penal a law, I think it will not be 


to 
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to them. The goods ſhould be ſuch as are uſually lodged 
in thoſe places. 23 
hut it hath been very rightly holden, that money is not 
within the act with regard to any of the places mentioned 
in it, the words being goods, wares and merchandizes : 
for although the word goods may in a large ſenſe take in (See 1 P. Wane. 
money, and often doth, yet being connected with wares we P. Wms. 
and merchandizes, the ſafer conſtruction of ſo penal a ſta- 
tute will be, to confine it to goods ejuſdem generis, goods 
expoſed to ſale *. e 5 . 
And if it ſhall appear on the evidence, as it often doth, 
that thoſe places were broke open at the time of the lar- 
ceny, the caſe will not, in my opinion, come within the 
act. For the words are, if any perſon ſhall privately 
ſteal, which ſeemeth to exclude all caſes where any 
degree of force is uſed to come at the goods. 


The Caſe of Alexander Lord Pitfligo, in the Houſe 
„ e | 


Van act paſſed in the 19th of the King, reciting, that rg Geo. II. 
B Alexander Lord Pitſſigo, and other perſons therein © 26. 
named, had been in actual rebellion, and were fled from 
juſtice, it is enacted that the ſaid Alexander Lord Pitſligo 
Sc, Ce, ſhall ſtand attainted of high treaſon, unleſs they 
| ſurrender themſelves to juſtice on or before the 12th day 
of Fuly 1746. 1 3 
ord Pitſligo did not ſurrender in obedience to the 
at; and thereupon his lands in Scotland were ſurveyed 
and ſeized for the uſe of his Majeſty by order of the court 
of Exchequer in Scotland, purſuant to the act of the 20th 20 Geo. II. 
of the King; upon a preſumption that he ſtood attainted © 47. 
by the act of the 19th. His Lordfhip, in due time, pur- 
ſuant to the laſt mentioned act, put in his claim to the 
lands in the court of Seffion, by the name of Alexunder Lord 


. 


r FRO 


ln like manner ruled upon the ſame principle, at Maid- 
fone, Lent afſizes 1752, in the caſe of George Grimes, indicted 

on the ſtatute 24 Geo. II. c. 45. for ſtealing a conſiderable ſum 
of money out of a ſhip in port; though great part of it conſiſted 
in Portagal money, not made curtent by proclamation, but 
commonly current. D 


Forbes 
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Forbes of Pitſligo; ſetting forth that his anceſtor was, by 
letters patent bearing date the 24th of June 1633, en- 
nobled, and created a baron of Scotland by the name, ſtile. 
and title of Lord Forbes of Pitligo, which title is now 
deſcended on him; and inſiſted that he is not named in 
the act of attainder, and conſequently doth not ſtand at- 
Tainted, nor are his lands ſubject to forfeiture. 

To this claim the King's advocate put in an anſwer, 
by which he admitted the patent of crzation as ſtated in 
the claim ; but inſiſted, that the claimant is the perſon 
meant and ſufficiently deſcribed by the at, In proof 
whereof he alledged, that his Lordihip and his anceftors 
have been moſt commonly named aud deſcribed by the 

title of Lord Pitſligo ; z particularly in acts of Parliament, 
rolls, and minutes of ,Parliament, judicial proceedings 
and family ſettlements, All which was made out in 
proof, or admitted by his Lordſhip's counſel. 
The cauſe coming on to be heard in the court of ſe(- 
ſion, their Lordſhips pronounced their interlocutor, by 
which they find, that the ſaid Alexander Lord Forbes of 
Pitfligo is not attainted by the act of the 19th of the King, 
and therefore ſuftain his claim, aud decree poſſeſſion to 
be delivered to- him. | 
From this interlocutor his Maj jeſty 8 advocate in he- 
half of his Majefty appealed ; 5 the cauſe came to 
| hearing in January 1750. | 
The Lords ſat ſeveral days upon it. The facts Rated 
| in the caſe on either fide were made out in proof, or ad- 
mitted at the bar; and a great deal was ſaid by the coun- 
fel on both ſides on the doctrine of miſnomer, improper 
addition, and the want of addition, in judicial proceed- 
ings; and how far defects of that kind way or may not 
be aided, But the true point was thought to lie in a 
much narrower compaſs, viz. Whether the reſpondent 
is the perſon named in the act of the 19th of the King 
and whether he be ſufficiently deſcribed by the name — : 
| title of Alexander Lord Pitfligo? 
Mir. Home and, It was inſiſted on by his Lordſhip's counſel, that 
Tones” though the legiſſature in deſcribing perſons or things i is 
| not bound by the ſtriét rules of law, by which all ju- 


dicial * are goyerned; * in an act ſo penal as 
| : - Tae. 
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that which is the ſubject of the preſent queſtion, the per- 
ſons who are the objects of it ought to be deſcribed by 
their proper names; ſo that one man may not ſuffer for 
the act or default of another. | 3 
It is admitted, that the anceſtor of this Lord was enno- 
| bled by the name, ſtile and title of Lord Forbes of F. 


and that this title is deſcended on him. This title there- 
fore is his proper legal name and no other; for titles of 


dignity have been always holden to be pareel of the name. 


A miſtake in the chriſtian name in an act of the like 


kind hath been adjudged in the Houſe to be fatal; though 

every body knew who was intended by the act, and every 
part of the deſcription exactly ſuited that perſon, and no- 
body elſe. PE 


It was a caſe on the act of the firſt of the late King, (x P. Was. 


which enacted, that if Major-general Thomas Gordon Laird 613. 


of Achintoule and other perſons therein named ſhould not 
ſurrender by a certain day, they ſhould ſtand attainted. 
The name of the Major-general, who indeed was Laird 
of Achintoule, and was intended by the act, was Alexander, 
and not Themas : And the fingle point in judgment in the 
caſe was, Whether Major-general Alexander Garden Laird 
of Achintoule was attainted by the act. 8 


The court of ſeſſion in Scotland adj 1 that he was 
not; and upon an appeal to this houſe by the commiſ- 


ſioners for forfeited eſtates, the opinion of all the judges 


* 


was taken upon this queſtion *. 


Whether, if Major-general Alexander Garden Laird 


of Achintoule had been brought to the King's Bench bar 


and execution prayed againſt him, the court would have 
awarded execution ? And the judges having conferred to- 


her, the Lord Chief Juſtice of the court of King's 
ench delivered their opinion, that the ſaid court could 
not award execution againſt Alexander; becauſe in award- 
ing execution they muſt purſue the act of Parliament on 
Which the judgment is founded, And thereupon the decree 
of the court of ſeſſion was affirmed. GC 


»The queſtion and anſwer of the judges are here copied 
from the journal. Mr. Peer Williams's report of the judges? 
anſwer is not correct. He is miſtaken too in ſaying that it was 
an appeal from a judgment of the commiſſioners for forfeited 
eſtates. It was an appeal from a decree of the court of ſeſſion 


grounded on the act 5 Geo. I. c. 22. J. 7, 8. 


- 
1 


2 


* 
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The. like judgment was ſoon afterwards given by the 


Houſe in the caſe of Patrick Farquarſon, who was intended 


to be attainted by the ſame act, but was therein yt miſ- 


take called Alexander Farquarſon. 


A miſtake in an act of attainder with regard to a name 
of dignity, which is the preſent caſe, hath been likewiſe 
holden to be fatal. It was in the caſe of Thomas Ormond, 
who being no knight, was attainted by act of Parliament 


by the name of Thomas Ormond knight; and it was holden 
that he loſt nothing by the attainder, and that the act as to 


him was void: for, ſaith the book, it cannot be intended 
that he was the perſon attainted, ſince the word night 


is part of the name; and Thomas Ormond could well ſay 
that there is no ſuch perſon as T homas Ormond 3 in 
rerum naturd *. 

Had the reſpondent been 8 after the time limited 
for his ſurrender, he could not have pleaded any thing in 
bar of execution beſides a miſnomer, which he could e 
veriſied by his patent of creation; and in that caſe exe- 


cution could not have been awarded againſt him; conſe- 

quently he ought now to have the benefit of the ſame plea, 
Or had he been pardoned by the name of Lord P:t- 

lige, and afterwards indicted by the name of Lord 


Forbes of Pitſligo, that pardon would not have availed 
him; and it would ſound extremely harſh to ſay, that an 


act of attainder ſhall receive a more liberal conſtruction 


than a charter of pardon; or that the ſame deſignation of 
the perſon ſhall in one caſe be ſufficient to deſtroy him, 
which in another would not be ſufficient to ſave him. 

The counſel for the crown inſiſted that the whole is 
reducible to two queſtions ; Whether the reſpondent is 
the perſon intended to be attainted ? And if ſo, Ton 
he is deſcribed with ſufficient certainty ? 


lt was obſerved by the ſolicitor-general, that there is wJ 
original report of this caſe extant; it is cited in the Vear- book 


by one of the judges in his argument on another caſe ; and 


there is room to doubt whether it did ever really come in 


judgment, or was not rather a caſg put by the judge by way 


of 1lluſtration ; for Thomas Ormond knight was attainted - 


by act of n in the Iſt of Ba IV. and in the 


„ 
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The legiſlature is not confined to any preciſe forms of 
expreſſion ; if their meaning appeareth with ſufficient 
certainty, that, and that alone, is the true rule of con- 
ſtruction in all caſes whatſoever. 
With regard to acts of attainder, and 100 of the like 
kind with that which is the ſubject of the preſent de- 
bate; much greater latitude hath in all ages been taken in 
deſcribing the perſons intended, than is complained of in-. 
the preſent caſe ; and yet thoſe acts have had their full 
effect on the perſons and eſtates of thoſe who have been 
the objects of them: but if the preſent objection ſhould 
prevail, thoſe attainders, and all purchaſes made under. 
them would be ſhaken at once, 
In the act for the attainder of Queen Katharine Howard 33, - 9 
and her accomplices, the Lady Rochford, who was the 
widow of the Viſcount Rochford, who had been formerly 
attainted and had ſuffered for high treaſon, is frequently 
named, ſometimes by the ſtile of the Lady Jane Rech- 
ford, at other times by the title of Fane Lady Rochford, 
and is attainted. Neither of theſe titles was in ftri& neſs 
due to her; and yet by both, different as they are, ſhe is 
_ deſcribed in the act. 
In the ſame act, the Lord William Howard, who was 
one of the ſons of the Duke of Norfolk, and the Lady 
| Katharine Howard his wife, are attainted of miſpriſion of 
treaſon, by no other deſcription than Lord Wi _ 8 
courteſy title. 5 
In the act of Oblivion, Sir Hardreſs Waller, Sir Mi- penny Hr « 
chael Liveſy, Sir James Harrington, Sir Henry Mildmay, 39, 49, 42. 
Sir Arthur Haſſerig, and Sir Henry Vane, among others, 
are excepted, without any ſort of. notice whether they 
were knights or baronets, or of what order of W GRIIEE 
they were. 
By an act of the ſame ſeſſion, Sir Michael Liveſy, by C. zo. 
the ſame general uncertain deſignation, is, among others, 
attainted of high treaſon; and his eſtate and the eſtate 
of Sir Hardreſi Muller, by the ſame uncertain deſeription 
of their perſons, are velted i in the King without office. 
By an act in the next ſeſſion the real and perſonal 13 4s in. 
eſtates of Sir John Danvers, Sir Jobn Bouehter, Sir Henry 


5 Sir James Harrington, and Sir Arthur Haſlerig, 
FT -2 among 


S. 4,5 


among others, by the ſame general uncertain deſignation 
of their perſons, are veſted in the crown without office. 
And by the ſame act Sir Henry Mildmay and Sir James 
Harrington, among others, by the ſame uncertain de- 
ſeription, are degraded, and ordered to be drawn upon 


| Nledges through the ſtreets of London to Tyburn with ropes 


3 W. III. S. 5. 


1 Geo. i. Co 42. 


Sir Hugh Paterſon, Sir 


about their necks, and afterwards to be ne. for 
life, | 
By an act paſſed ſoon after the aſſaſſination· plot, —— 
Jobnſon alias Harriſon, - Durant alias Durance. 
Byerly, —— Plowden and Hungate, (blanks being 9 
left for their chriſtian names) are among others required, 
as in the preſent caſe, to ſurrender by a day therein 
named, and in default thereof are attainted of high 
treaſon. 

By an act in the time of the late King made upon the 
like occaſion with the preſent act, Sir David Trepland, 

Donald Macdonald, Sir Fohn Preſ- 


ton, and Sir John Mackenzie, without notice whether 


4. 


knights or baronets or of what order of knighthood, are, 


among others, required, as in the preſent caſe, to ſur- 


render by a day therein named, and in default thereof 
are attainted of high treaſon. 5 

By theſe inſtances it appeareth to a demonſtration that 
the legiſlature never thought itſelf confined to the ſtrict 
rules of law in deſcribing perſons whom it made the ob- 


jects of puniſhment, It was ſufficient that the terms made 
uſe of were deſcriptive of the perſons intended to be pu- 


niſhed. It never was doubted whether the regicides, who 


are attainted or otherwiſe ſubjected to pains and penalties 
by the acts juſt now cited, were properly deſcribed ; or 


Whether their eſtates veſted in the crown, though the very 


ſame objection might have been made in their caſes. as in 
the pre "an t, that their full title of dignity was not ſet forth. 

Itis plain they were men of ſome dignity, knights or ba- 
ronets ; and it muſt be admitted that all titles of dignity, 
the loweſt as well as the higheſt, are parcel of the name, 


and that in all judicial proceedings the omiſſion of even 


the loweſt dignity would be fatal. The ſame may be faid 


with regard to thoſe who were : attained dy * at of the | 


: beſt of the late King, 


4 | EE And 


And with regard to thoſe concerned in the aſſaſſination 
plot, they are deſcribed merely by their ſurnames ; and 
yet that deſcription was thought ſufficient to reach them, 
| Theſe were all in ſtrictneſs of law incomplete de- 
ſcriptions of the perſons, yet they were never ſaid to be 
inſufficient in the caſe of a 8 — attainder. And 
what is there in the preſent caſe that diſtinguiſheth it from 
thoſe ? Let it be admitted for argument's ſake that Lord 
Pitfigo is imperfectly deſcribed, that his full title of crea- 


tion is not ſet forth in the act; but let it be admitted too 
that he is deſcribed by his chriſtian name, by his dig- 


nity (Lord) and by his Barony ; by the title by which he 
is moſt commonly known, by which his anceſtors were 
frequently named in acts of Parliament, in the rolls of 
Parliament, in their family ſettlements, and in judicial 
proceedings; and which he hath uſed in deeds executed 


by himſelf, and in his own letters, ſome of which have 


been read; let this be admitted, we have it all in proof; 
and then let any man find out the leaſt diſtinction in fa- 
vour of his Lordſhip between thoſe caſes and the preſent, 
if tic cad | TY 
Three caſes have been cited by the counſel on the 
other ſide, thoſe of Alexander Gordon, Patrick Farquarſon, 
and Thomas Ormond, and one anſwer will go to all of them; 
They do not reach the preſent caſe. The preſent queſtion 
is upon an incomplete deſcription of the perſon, but a de- 
ſeription not repugnant to truth ; thoſe deſcriptions were 


abſolutely falſe; they could not with any ſhadow of truth 


be applied to the perſons ſuppoſed to be intended. This 
diſtinction between incomplete and falſe deſcriptions is 


2 implied in the anſwer of the judges in Gordon's caſe; 
In awarding execution we muſt purſue the act of par- 


«© liament on which the judgment is founded ;” in other 
words, we cannot go contrary to the act, we cannot 


awardexecution againſt Alexander, on a judgment againſt 


Thomas z for the law will not intend that Alexander and 
Thomas are the ſame perſon, and we muſt judicially take 
notice of legal intendments. | | 

_  So.in the caſe of Thomas Ormond, by intendment of 
law Thomas Ormond knight, and Thomas Ormand yeo- 


man, are two different perſons ; for knight being a title 
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of dignity i is parcel of the name: they are in legal eſti- 
mation as different perſons as men n two different 


chriſtian names. 


It hath been ſaid that 1250 Pitſlige, were he to be taken, 
might plead his miſnomer in bar of execution. That is 
abſolutely denied. He could not plead a miſnomer : he 
could plead no'other plea than what all people in the like 


__ circumſtances muſt plead, which is, * that he is not the 
perſon named in the aft that is the only iſtue upon which 


he could put his caſe: on that iſſue, which is a mere 
matter of fact, he muſt ſtand or fall; and upon that iſſue 
we ſubmit the preſent caſe. 

It hath likewiſe been ſaid, that were he to be pardoned | 
by the name of Lord Pitſligo, and afterwards indicted 
by the name of Lord Forbes of Pitfiigo, ſuch a pardon 


Would not avail him. That likewiſe is denied. He would 


be intitled/to the full benefit of the pardon pleading it 


with a proper averment, that Alexander Lord Forbes of 


Pitfligo named in the indictment, and Alexander Lord 


Pitſigo named in the pardon, is one and the ſame perſon; 


for there would be nothing in this averment contrary to 
the intendment of law, as poſſibly in the caſe of diffe- 
rent chriſtian names there might. 

The counſel having concluded, their Lordſhips put 
the following queſtion to the judges, and e to 
the next day. 

The great grandfather of the reſpondent being by 
letters patent under the great ſeal of Scotland in the year 
1633 created a peer of Scotland by the title of Lord 
Forbes of Pitſligo, and the reſpondent and his anceſtors 
claiming under the ſaid letters patent having commonly 
uſed and ſubſcribed themſelves to deeds and other inſtru- 
ments, ſometimes by the name or ſtile of Forbes of Pit- 


ſligo, and ſometimes Pitſligo, and having been commonly 
deſcribed and known in legal proceedings and otherwiſe, 


as well by the name or ſtile of Lord Pitflige as of Lord 


Forbes of Pitſhigo, and the ſaid reſpondent and his anceſ- 
tors having been always entered in the rolls of the Parlia- 


ment of Scotland 3 in one private act of ratification 


— w_ —— w 


* See the read in the aſs of Boris, o and Corbis, " 
cited in Dr. ä s caſe, p. 1 11. TR: [54 
| paſſed 
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nn 
paſſed in 1681) by the name or ſtile of Lord Pitſſigo; and 
it not being proved or alledged in this cauſe that any 


other perſon beſides the reſpondent was at or before the 
paſſing of the act of parliament herein after mentioned 


called or known by the name or title of Lord Pitſſigo; 
and the reſpondent not having ſurrendered himſelf to juſ- 


tice on or before the day ſpecified in the act of the nine- 
teenth year of his Majeſty's reign for attainting Alexander 
earl of Kellie and others therein named of high treaſon ; 
whether the reſpondent is by virtue of the ſaid act at- 
_ tainted of high treaſon by the name or title of Alexander 
Lord Pitfligo ? | nd a et The 


'The judges upon conference among themſelves agreed, 


that ſuppoſing the reſpondent to be the perſon intended 
and named in the act, he is ſufficiently deſcribed by the 
title of Lord Pitſſigo; ſince that deſcription, though in- 


complete in point of ſtrict form, is not repugnant to 


truth ; which differeth this from the caſes of Gordon, Far- 


guarſon and Ormond ; and bringeth it within the rule upon 


which alone many of the acts of attainder cited by the 
counſel for the crown, eſpecially thoſe ſince the reſtora- 
tion, can be ſupported “k. | | 
But leſt by giving a categorical anſwer to the queſ- 
tion as ſtated, they might be thought to give an opinion 
on a matter of fact as well as on the point of law (which they 
will always avoid) it was agreed that my Lord Chief Juſ- 
tice indelivering the opinion of the judges ſhould acquaint 
their lordſhips, that the judges do not preſume to give 
any opinion whether the reſpondent is the perſon named 
in the act, that being a matter of fact of which their 
Lordſhips are now the proper judges, and in a proceed- 
ing in Neſiminſter-Hall it would be the province of a jury; 
but if their Lordſhips are ſatisfied that the reſpondent js 
the perſon named in the act, the judges are of opinion 
that he is ſufficiently deſcribed and well attainted by it. 
Accordingly the next day my Lord Chief Juſtice 
delivered the opinion of the judges to the effect aboye 


3 1 
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In the proceedings againſt the Earl of March, pon which 
he was attainted in the 4th of Edv. III, he is tiled through- 
out the record, Roger de Mortimer. (See p. 390, 3917. 
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Lord Chancellor ſpake largely, declaring his concur- 
rence with the opinion of the judges in point of law; 
and the houſe unanimouſly reverſed the interlocutor and 
_ "diſmiſſed the claim *. SY 5 'Y 


o a aac . a 


The Caſe of Jobn Drummond Eſqr. commonly called 
Lord John Drummond, in the Houſe of Lords. 
AMES Lord Drummond, commonly called Duke of 

JS Perth, being ſeized in fee of the lands and earldom 

of Perth, by deed of ſettlement dated the 16th day of 

June 1743, granted, fold and diſpoſed of his ſaid eſtate to 

Thomas Drummond of Logiealmond eſqr. and his heirs, 
but redeemable in manner herein after mentioned, upon 
truſt for the payment of all his the ſaid Fames's debts, 
and ſubje& to his debts and to ſome prior charges then 
ſubſiſting; upon truſt to pay to the ſaid James during his 
life an annuity of two hundred pounds fterling ; and 
after his deceaſe upon the like truſt for his brother the | 
ſaid John Drummond during his life: and upon farther KF. 

_ truſt to convey the premiſes, ſubject to his debts and the 
faid annuities, to Fohn Drummond uncle to the grantor 

in tail general, remainder to his ſiſter Mary Drummond 

in tail general, remainder to the truſtee himſelf in tail 

general, remainder to the right heirs of the grantor. 

And upon farther truſt to pay to ſuch wife as the 

grantor ſhould marry, during her life, an annuity of 

10, oo marks Scots, for the ſeparate uſe of ſuch wife; 

and not to be ſubject to the grantor's jus mariti. 

Then followeth the power of redemption to which 

the whole diſpoſition is made ſubject, viz. that after pay- 

ment of the debts of the grantor, the premiſes ſhould be 

redeemable from the ſaid truſtee, and from the ſaid Fohr: 

Drummond the uncle, and the ſaid Mary Drummond, and 


* The whole anſwer. of the judges as it ſtandeth on the 
Lords“ Journal is: That the reſpondent is fully and effectu- 
* ally attainted by the act ofthe 19th of the King by the name 
or title of Alexander Lord Pigſſigo. But the Lord Chief 
Juſtice did deliver the opinion with the caution and reſerve 
touching the fact of the identity of the perſon, as above re- 
ported, though the Journal is filent as to that matter, the opi- 
| _ = ered in writing not being ſufficiently explicit in that 
reſpett. | | 2 
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the heirs of their bodies reſpectively, by the heirs of che 


body, male or female, of the ſaid grantor, and failing ſuch 
heirs, by the heirs of the body, male or female, of the ſaid 
n Drummond his brother, on payment of 200 l. ſterling 


| to the truſtee, his heirs and affigns, at the market-croſs of 


Edinburgh; or in their abſence to the provoſt, or any of 


the bailiffs, dean of Gild, or treaſurer of Edinburgh. 
At the time, this deed was executed James Lord Drum- 


mond the grantor had entered into the treaſonable en- 


gagements with the pretender, of which ſome account is 
given by Mr, Murray in the trial of Lord Zovat; and his 
brother the ſaid Fohn Drummond was a captain in the 

French ſervice ; and both the brothers afterwards engaged 


in the rebellion of 1745. 


James Lord Drummond the grantor, 1 


the diſpoſition of the eſtate, continued in poſſeſſion an 
received the rents and profits to the day of his death; 
and Thomas Drummond the truſtee knew nothing of the 
deed at the time it was executed, never had the poſſeſſion 
of it, nor ſo much as ſaw it. 
By the act of the nineteenth of the King reciting, that 
the ſaid James Drummond and Jobn Drummond his bro- 
ther and other perſons therein named did on or before the 
1870 of April 1746 levy war againft the King and were 
fled from juſtice, it is enacted, That if the ſaid James 
— and John Drummmd Sc. ſhall not render 
themſelves to juſtice on or before the 12th of July 1746, 


19 8. U. c. 22. 


they ſhall from and after the 18th of April a 7 A and 


be adjudged attainted of high treaſon to all intents and 
purpoſes whatſoever ; and ſhall ſuffer and forfeit as per- 

Tons attainted of high treaſon. by the laws of the land 
ought to ſuffer and forfeit. 


i fone Le Lord Drammond died on the 11th of May 1746 


ge to Frunce after the action at Culloden; and 
the ſaid 1 fon his brother and preſumptive heir did not 
ſurrender purſuant to the act, and ſo became attainted; 
and the court of Exchequer in Srotland, purſuant to the 


act of the 20th of the King, cauſed the "eftate comprized 20 C. II. e. 41. 


in the ſettlement to be ſeized and ſurveyed for his Ma- 
jelly” s benefit, as s being forfeited my that attalindey, * FRO 


Thomas 
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Thomas Drummond, the truſtee named in the ſettle- 
ment of the 16th of Fune 1743, put in his claim to this 
eſtate in due time in the court of ſeſſion in Scotland, 
purſuant to the laſt- mentioned ſtatute, and founded his 
claim on that ſettlement; alledging that the ſaid Fohn 
Drummond was never ſeized of, nor intereſted in the ſaid 


_ eſtate, but that the claimant had right thereto by virtue 


of the ſaid ſettlement. 


To this claim his Majeſty's advocate, on behalf of his 
Majeſty, put in an anſwer, inſiſting on his Majeſty's 
right grounded on the attainder and the forfeiture of 
Jobn Drummond ; and the cauſe coming to hearing before 
the court of ſeſſion, that court found that the ſaid John 
Drummond was upon the eleventh of May 1746, when the 
ſaid James his elder brother died, capable to take by de- 
ſcent from his ſaid elder brother ; and that the eftate in 
queſtion did then deſcend to the ſaid John his brother, 
and was forfeitable and forfeited by his treaſon and at- 
tainder ; and that the ſaid truſt-diſpoſition to the claim- 
ant is not ſufficient to exclude the forfeiture of the ſaid 
Jom Drummond ; and thereupon diſmiſſed the claim. 

From this decree the truſtee Thomas Drummond ap- 
pealed; and the cauſe came to hearing in April 1751. 

Two queſtions were made in this caſe; firſt, Whe- 
ther by the laws of Scotland the ſettlement of the ſix- 
teenth of June 1743 was void, as having never been 
delivered to the grantee or any perſon on his behalf, 
but remaining always in the poſſeſſion or power of the > 


grantor? 
This point was not greatly laboured by the counſel for 


the appellant; and as what was ſaid upon it on either ſide 


was grounded on the laws of Scotland, by which the 
validity of all Scotch ſettlements muſt be determined, and 
which I do not underſtand, I will not take upon me 


to report the arguments on that point. 


The ſecond queſtion was, . ſuppoſing the ſettlement 
to be void, and that James Lord Drummond died ſeized 


in fee, Whether his brother the ſaid John Drummond. did 
take by deſcent any eſtate in the premiſes which was for- 


feitable by his tha f ts; 
of he 
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The counſel for the appellant argued, that he did 
not; that he was incapable of it; he had no heritable 
blood in him on the eleventh of May 1746, the day his 
brother died ; for, not having ſurrendered purſuant to the 
act which attainteth him, he is now to be conſidered as 
a perſon attainted from the erghteenth of April preced- 
ing. 
. had been actually attainted before the death of 
his brother, he could not have taken by deſcent ; the land 


muſt have eſcheated. Lord Chief Juſtice Coke i is full to 1 Iaſt. 23. a, 


this point; The father is ſeized of land in fee holden 
« of F. &, the ſon is attainted of high treaſon, the father 
« dieth, the land ſhall eſcheat to F. S. propter defectum 
25 ſanguinis, for that the father died without heir : and 
the King cannot have the land, becauſe the ſon never 
had any thing to forfeit.” 
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Lord Chief Juſtice Hale pong a ſtronger caſe on the 1 Hale 356, 


ſame principle; * If there be a father and two ſons, — 

and the elder ſon attaint ſurvive the father but a day, 
cc and die without iſſue, the ſecond ſon cannot inherit, 
but the land ſhall eſcheat pro defectu hæredis; and if 
in the preſent caſe the land eſcheated, the whole proceed- 
ing in the Court of Exchequer in Scotland, of which the 
appellant complaineth, is void; it is coram non judice; 
for that court hath no juriſdiction touching eſcheats, 


which by the law of Scotland are e cognizable only in the 


court of ſeſſion. 
It muſt be admitted, that the ip of John Drum- 
mond was not complete till after the 12th of July; but be- 
ing then completed, we ſay the ſtatute expreſsly carrieth it 
back to the eighteenth of April preceding, to all intents and 
purpoſes whatſoever. 
And if he had been poſſeſſed of any other eſtate, and 
between the eighteenth of April and the twelfth of July 
had made a ſettlement of it upon the moſt favoured con- 
ſiderations, for payment of his debts, or in conſideration 

of marriage; or had ſold it for a valuable conſideration ac- 
tually paid, his attainder would have over-reached this ſet- 
tlement or ſale. He would have been conſidered by virtue 
of this retroſpective clauſe as a man diſabled and under 
an attainder at the time the ſale or ſettlement was made. 


And 


—— 2 — — > A un. i ot — — +, 13 4 D 
— — —— — i U—ää4 “A 5 — * — —— = 


” 
. 

—— U—ä we) ern EU—— BIT — * 2 — Reed , , 

— - — — — — — xt Þ* WD PA one 


- U— 1 


— 


1 
1 
1 
; 
| 
Þ 
1 
5 
$7 
5 


4 92 


THE REPORT. 


And ſhall he now be conſidered as a perfon under an at- 


tainder to one purpoſe alone, and not to all other pur- 


poſes ? | ny 

We are not now in the caſe of an attainder in the or- 
dinary courſe of juſtice ; in thoſe caſes, it is true, no cor- 
ruption of blood 1s wrought till an actual attainder, though 
upon an attainder the forfeiture hath.relation to the time 


of the treaſon committed; which relation is a mere fic- 


tion of law, introduced for the purpoſe of over-reaching 
meſne incumbrances; but we are in the caſe of a parlia- 
mentary adjudication ; the legiſlature hath pronounced 


judgment of attainder upon Fohn Drummond and others; 
and in pronouncing that judgment hath determined the 


time from which it ſhall operate 79 every intent. 


The counſel for the crown inſiſted, that on the ele⸗ 


venth of May 1746, when James Lord Drummond died, 


John Drummond was capable of taking the lands in queſ- 
tion by deſcent, and remained ſo till after the 12th of Ju- 


tj: that during all that interval, the eſtate veſted in him, 


for it muſt veſt ſomewhere on the death of Fames; and 
in the crown it could not veſt by eſcheat, while there was 
an heir in being capable of inheriting: and conſequently 
Fohn being ſeized at the time of his attainder, the lands 

me forfeited, and are now veſted in the crown by 


the expreſs proviſion of the act of the 2oth of the King. 


This cannot be denied upon a ſuppoſition that Fohr 
Drummond took by deſcent from his brother ; and there- 


fore it is ſaid, that he was not capable of inheriting; that 
be muſt be conſidered, by virtue of the retroſpective 
clauſe, as under an attainder from the 18th of April pre- 
- ceding his brother's death. e 


This will receive a very ſhort anſwer. Acts of parlia- 
ment, like wills, are to be conſtrued according to the plain 


obvious intent of the makers; the intent of the retroſpec- 
tive Clauſe was to determine the time to which the for- 
feiture ſhould relate, in order o protect the title of the crown 


againſt all incumbrances ſubſequent to that time; this was 


clearly the point, and the only point the legiſlature had 
in view; to imagine that the legiflature intended to de- 
feat the title of the crown upon the contingency which 

hath happened in the preſent caſe, (and it might havehap- 


| pened 
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pened in the caſe of every man attainted by the act) would 
de to ſuppoſe, that it intended to defeat and to protect the 
title of the crown upon different contingencies, by one 

and the ſame proviſion in the act: this is too abſurd to be 
imagined; and therefore the conſtruction contended for, 
grounded on the general words, 10 all intents and purpo- 

ſes whatſoever, cannot be ſypported by any rule of con- 
"ſtruction. PO 1 1 Ee 
For it is a known rule in law, that general words in 
an act of parliament are not to be carried beyond the plain 
intent of the act; eſpecially where the rights of the crown 
would ſuffer by ſuch a latitude of conſtruction. 

The counſel having concluded, the Houſe put the fol- 
lowing queſtion to the judges, and adjourned to the next 
day; Whether by the law of England, Fohn Drummond, 
ſecond ſon of the late Lord Drummond, was on the 11th. 
day of May 1746 capable of taking lands by deſcent; 

and whether by his not rendering himſelf to juſtice on or 
before the 12th day of Fuly 1746, according to the act of 

the 19th year of his preſent Majeſty, ſuch deſcent became 
diveſted or avoided fo as to prevent the forfeiture in pre- 

Judice of the crown. 9 wk 

The judges upon conference among themſelves a- 
greed, that the intereſt deſcended to John Drummond, and 
was forfeited by his attainder, They conſidered the act 
in the light of a parliamentary outlawry. The act char- 
geth, that the perſons therein named did on or before the 

18th of April 1746 levy war againſt the King, and were 
Hed from juſtice; and then proceedeth to attaint them, if 
they do not render themſelves to juſtice on or before the 
twelfth of July. 1 . 

This being an attainder out of the ordinary courſe of V. Bro. Rela- 
juſtice, it was proper on all accounts to fix the time to n, 43. 
which it ſhould relate, for avoiding all meſne incumbran- 
ces; the legiſlature hath done it, and in ſo doing, hath 
acted in exact conformity to the common law in the caſe 
of an outlawry for high treaſon in the ordinary courſe 
of juſtice: in which caſe the attainder relateth to the . 
time of the treaſon laid in the indiftment. Accordingly 1 Hale 361, 

in the preſent caſe the attainder is, by the retroſpective . 

clauſe in queſtion, carried back to the very day on which 
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the treaſon is by the preamble charged to have been 
committed. *' OR, 5 1 

This fully accounteth for the retroſpective clauſe, and 
fixeth the ſenſe of it. It was plainly inſerted in exact 
conformity to the common law, ahd muſt therefore be ac-- 
commodated to the rules of law in fimilar caſes; for it 
is a ſafe rule of conſtruction, that ſtatutes, made in imi- 
tation of the common law, ſhall be expounded according 


to the rules of law in like caſes. _ 2 
Let it be ſuppoſed, that Fohn Drummond had been out- 
lawed upon an indictment for this treaſon, and that the 


indictment had charged the fact to have been committed, 


as this act doth, on the 18th of April 1746; his attain- 


der for the purpoſe of avoiding all meſne incumbrances 


would have related to that day; and yet if, pending the 


| proceſs of outlawry, his brother had died ſeized of the 


eſtate in queſtion, it would undoubtedly have been for- 
feited by John's attainder; for he would have been conſi- 


dered during the pendency of the proceſs of outlawry, as 


a perſon capable of taking by deſcent. And conſequently 
in the preſent caſe he muſt, in conformity to the rule of 
law in the caſe of an outlawry, be conſidered as a perſon 
capable of inheriting and holding on the eleventh of May, 
and thence-forward to the 13th of July; an interval exact- 
ly analogous to the pendency of proceſs of outlawry at 
common law. Yo CO Oe cos i Word 

The next day the Lord Chief Baron, in the abſence of 


the two Chief Juſtices, delivered the opinion of the judges; 


that the ſaid Fohn Drummond was on the eleventh of May 


1746 capable of taking lands by deſcent; and that by 


his not rendering himſelf to juſtice on or before the 12th 
of July 1746, according to the abovementioned act of the 
I9th year of his preſent Majeſty, ſuch deſcent did not be- 


come diveſted or avoided fo as to prevent the forfeiture in 


prejudice of the crown, And the Lords unanimouſly af- 
firmed the decree. 32 7 Mot 
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I he Caſe of Captain John Gordon, in the Houſe 
of Lords, ; 


9 


1 R James S by ſettlement Gated: roth Ohober (See Dalrymp. 
1713, entailed his barony and lands of Park in Scot- on Feudal Pro- 
land on himſelf for life, remainder to William Gordon his e. 4) 


eldeft ſon and the heirs male of his body; remainder to 
the heirs male of Sir James s own n body, with ſeveral other 
ſubſequent limitations. 


By this ſettlement 7/7 lliam Genden the fon and other | 


heirs of tailie, are, according to the forms uſed in Scot- 


land in the caſe of ſtrict ſettlements, prohibited to alter 


the courſe of ſucceſſion by alienation or by any charge 
on the eſtate: or by any acts civil or criminal, even trea- 
onable atts, whereby the ſame may become "eſcheat or 
forfeited : and all acts to be done by any perſon in poſ- 
ſeſſion under the entail, contrary to this prohibition, are 
declared to be null and void as againſt the perſon next in 
ſucceſſion ; who, in caſe of ſuch contravention, ſhall ſuc- 


ceed to the eſtate in the ſame manner, as if ſuch contra- 


vener were naturally dead. 


Sir James Gordon died, and his ſon Wi liam . 


then Sir Wi . became duly feinen under this ſettle- 


ment. 

He took a part in the rebellion of 174 5, and was at- 
tainted by the act of the nineteenth of the King; and his 
barony and lands of Park were ſurveyed and ſeized to 
the uſe of his Majeſty under the act of the 20th of the 


. King. 


Captain Fob Gordon, who is Sir William's next bro- 
ther, put in his claim in the court of ſeſſion in due time, 
and in that claim ſtated the ſubſtance of the ſettlement 
of October 1713, with the prohibitory and irritant clauſes 
before- mentioned, and inſiſted, firſt, that Sir Milliam had 
long before his attainder incurred an irritanqy, as they 


20 G. II. c. 41. 


call it, of his eſtate, by creating an incumbrance on it in 


favour of one of his creditors; and that thereupon the 
eſtate devolved immediately upon him (the claimant) as 
next heir in tail, under the 1:mitation to the heirs of 

| the 
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the body of Sir James, Sir William having then no if 


ſue. 
Secandly, that in caſe there was no ſuch irritancy 
incurred, yet Sir William by committing the crime of trea- 


ſon did contravene * the prohibitive clauſe, and loft his 


title to the eſtate, which thereby immediately fell to the 
claimant. 


And thirdly, That Sir Wi lliam could at the worſt for- 


feit by his attainder only an eſtate for his own life, and 


upon his death the premiſes in queſtion muſt devolve upon 


the claimant, and the other heirs in tail, 


To this claim his Majeſty's advocate put in an anſwer; 


and, as to the irritancy ſuppoſed to be incurred by the in- 


7 An. e. 21. 


25 H. VIII. c. 
3 


cumbrance, inſiſted, that as Sir William Gordon might by 
the law of Scotland have been relieved againſt that irri- 
tancy, if the claimant had endeavoured in due time ta 
take advantage of it, it ſhall not now be ſet up to oyer- 
reach the title of the crown by the attainder, 

And as to the ſecond and third points inſiſted on by 
the claimant, he relied on the ftatute of Queen Anne, 
whereby perſons attainted of high treaſon in Scotland are 
made liable to the ſame forfeitures as perſons attainted of 


high treaſon in England; and on the ſtatute of H. VIII, 


whereby all eſtates of inheritance are made ſubject to for- 


feiture for high treaſon ; and inſiſted that Sir Y/illiam 
Gordon was, by virtue of the ſettlement of October 1713, 


ſeized of an eſtate of inheritance 1 in the premiſes at the 
time of his attainder. 

The caſe coming on to be heard before the court of 
ſeflion their Lordſhips pronounced their decree to the 
effect following. 

They find that Sir William Garden is by the entail diſ- 


abled from alienating or incumbering the eſtate inqueſtion, 
or altering the courſe of ſucceſſion in prejudice of the 


claimant and other heirs in tail; or from impairing their 
title to the ſame after his death; and that therefore the 
ſaid e is * Sir * ew 8 nnen — to ne 


3 


— 


888 Bendbe, pl. 289. Gift in tail apon A a ſome- 
thing ſimilar to this. The donee committed treaſon and was 
attainted. Adjudged that the title of the Crown l 0 ate 
tainder was not affected by this condition. . | 

It was a condition repugnant to the nature of feudal cenure, 


and pgunſt the wiſdom —— Policy of the law. 
Crown 
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Crown only during his life ; and that the claimant hath 
right to the ſame after the death of Sir Williaa. 
They alſo find, that the irritancy alledged to have been 
incurred by Sir Villiam by the incumbrance in favour of 
| his creditors, not having been in due time taken advan- 
tage of, the forfeiture by his attainder cannot now be 
| over-reached on pretence of that 1 ; and decree 
_ accordingly. 
From this decree both ſides appealed. His rate 
advocate from that part of it which declareth that Sir 
William Gordon forfeited during his life only; and that 
the claimant and other heirs in * will de intitled after 
his death. | 
Mr. Gordon from that part, whind declareth that the 
forfeiture by the attainder cannot be over-reached on pre- 
| tence of the irritancy. And the 2 came to hearing 
in April 1751. 
I, fay nothing of ROSE was offered on either fide upon 
Mr. Gordon's appeal, becauſe the merits of i it 8 en- 
an on the laws of Cs.” | 


Two points were made upon the Lord Adrocate- ap- 


:  Firſ, Whether Sir William Gordon was, by the laws 
of Scotland, ſeized of any eſtate of inheritance in the pre- 
miſes in queſtion at the time of his attainder ? 
Secondly, What eſtate or intereſt was forfeited by his 
attainder? 
It was inſiſted on in behalf of the Crown, and not 
much controverted on the part of Mr. Gordon, that Sir 
William was ſeiſed of an eſtate in tail- male in poſſeſſion; 
and that ſuch eſtate, though not alienable or chargeable 
by him longer than for his own life, is by the law of 
Scotland deemed an eftate of inheritance. 
And on the other hand, it was admitted on the part of 
the Crown that the limitation to the heirs-male of the 
| bodyof Sir James Gordon on failure of ifſue-male of Sir 
William (who was his eldeſt ſon) is not by the law of 
Scotland an eſtate-tail executed in Sir Villiam; but is a 


6 ſubſtitution, as they call it, in nature of a remainder 


created in favour of the younger ſons of Sir James, and 
not — by the — of Sir William. 4 
The 
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Mr. Hume 
Campbell, 


and Mr. Lock- 
hart. 


See the acts 


of 1685 and 
1690. 


1 Inſt. 1 9. Ko 


2 aft. 334 


| 3 Inſt, 19. 


3 Lift, 126. 


VIII. had rendered them unalienable by the tenant in tail, 
the judges, upon the conſtruction of that ſtatute, conſtant- 
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The point principally laboured by Mr. Gordon's coart.- 
ſel was, That admitting Sir William to have been ſeiſed of 
an eftate of inheritance, yet, ſince by the laws of Scot- 
land he could not alien or incumber it for more than his 
own life, (which the counſel for the Crown admitted) 
the conſequence is, that he cannot forfeit any greater 
eſtate in the premiſes than during his life ; and this, they 
ſaid, is perfectly agreeable to the rules of our law in 
fimilar caſes. _ %%% 6 
Before the ſtatute de donis, the tenant, who was 
then conſidered as ſeized of a conditional fee, could, po/? 
prolem ſuſcitatam, alien or. incumber the fee at his plea- 
ſure; and in conſequence of that, he could likewiſe for- 

feit the fee for treaſon or felo g. 
By having iſſue, the condition annexed to the fee was 
= as performed to three purpoſes; to alien, to 
forfeit, and to incumber. But when the ſtatute de donis 
took away the tenant's power of alienation, it was con- 
ſtantly holden that he could not forfeit for treaſon or fe- 


lony; though there is not a word. in the ſtatute which di- 


realy cometh up to the caſe of forfeitures. The words 
are Non habeant pote/tatem alienand: -** but the judges, 
by an equitable conſtruction of the ſtatute, held that the 
ower of forfeiting was included in the word alienandi; 
hr, faith my Lord Cate, foris-facere, is alienum  facere. 
By the ſtatute of treaſons the forfeiture: of traitors” 
eftates-is given to the Crown in very general words: but 
the rule was, That the act doth not extend to lands in 
tail ; for tenaut in tail ſhall forfeit no more than he 
may Jawfully forfeit, that is, for his own life: and the 


eneral words of the act do not abrogate the ſtatute de 
50 The like rule is laid down upon the conſtruction 


of the ſtatute of proviſors, where the words creating the 
forfeiture are very general; the rule is, Tenant in tail 
Mall forfeit no more than he may lawfully forfeit, that 
is, for his on life. FV 

The ſame rule prevailed with regard to eſtates-tail of 
the gift or proviſion of the Crown. When the 34th of H. 


1 c | ly 


* 
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ly held that they were forfeitable only during the life of 
the tenant by his attainder for treaſon or felony. | 
From theſe inſtances, they argued, it appeareth, that 
the power of alienation and a capacity to forfeit con- 
ſtantly went hand in hand. It was thought unreaſonable 
and againſt natural juſtice, to carry one beyond the other: 
and therefore in the preſent caſe, admitting that Sir Wil- 

liam Gordon was at the time of his attainder ſeiſed of an 


eſtate-tail in the premiſes, yet, ſince by the law of Scot- 


land he had no power over the eſtate more than for his 
own life, he could not forfeit more than his life-intereſt 
in it. „ TS: 

he counſel for the Crown relied on the act of the 7th 
of Queen Anne, which hath incorporated the law of Eng- 
land, with regard to high treaſon and the forfeitures for 
it, into the law of Scgtland, as effectually as if every Eng- 
_ bh ſtatute and rule of law touching thoſe matters had 
been tranſcribed and enacted in it; and therefore, what- 
ever ſtatutes did ſubſiſt in Scotland before this act, by 
which eſtates- tail were protected againſt forfeitures for 
high treaſon, they are now totally repealed. 


99 
1 Hale 243. 


M r. Attorney- 


general, and the 


Lord Advocate. 


t is true that from the making the ſtatute de donis to 


the 26th H. VIII. eſtates- tail were not forfeitable for high 
treaſon, they are not forfeitable for felony to this day; 
but the law in this caſe was not founded on the principle 

laid down on the other fide, that a capacity to forfeit and 

a power of alienation always went hand in hand, or were 
in the nature of convertible terms; it reſted on a much 
ſtronger foundation, viz. upon the words of the act it- 
"ſelf; „The land ſhall remain to the iſſue of them to 


<< whom it was given, after their death; or revert to the 


donor or his heirs if iſſue fail,” 
So with regard to eſtates-tail of the gift or proviſion of 
the Crown, they, after the 34th of H. VIII, were holden 
to be unforfeitable to the prejudice of the heir in tail; not 


upon the principle relied on, but from the expreſs words 


of the act. After the death of ſuch tenant in tail the 
« heir in tail may enter, have, and enjoy the lands ac- 
<< cording to the form of the firſt entail; the ſaid recove- 
ry: or any other thing or 6 * hereafter to be had, DONE, 


«Co 


« or ſuffered, by or againſt ſuch tenant in tail, to the 
« contrary notwithſtanding.”  _ 1 
It was upon the foot of theſe expreſs proviſions, that 
the heir in tail ſhall after the death of the tenant hold and en- 
joy, that theſe eſtates were protected from forfeitures: but 
the 26th of H. VIII. . the ſtatute de dons as far as 
concerneth' forfeitures for high treafon, as the 5th and 6th 
of Ed. VI. did that of the 24th H. VIII © 
And how was this repeal effected? Not by any expreſs 
declaration to that purpoſe, | but by enacting, That 
« every offender being lawfully convict of any manner of 
« high treaſon ſhall loſe and forfeit to the King, his heirs 
% and ſucceſſors, all ſuch lands which any ſuch offender 
„ ſhall have of any e/tate of inheritance within the King's | 
c Jominions at the time of ſuch treaſon committed, or 
« any time after; ſaving to all perſons, other than of- 
«© fenders and their heirs, all ſuch right as they might 
„ have had if this act had not been made.” Theſe are 
the words of the 26th of H. VIII; and the 5th and 6th 
of E. VI. runneth in the ſame form, as far as concerneth 
the preſent queſtion. wk Rs; WE: 
By theſe ſtatutes all eftates-tail were made liable fo 
forfeiture for high treaſon, as being eſtates of inheri- 
tance; It was their deſcendable Alk which brought . 
them within the acts; that quality alone was regarded, not 
whether they were alienable by the tenant in poſſeſſion. 
For it is well known, that long before the 26th of H. 
VIII. tenant in tail in poſſeſſion had an abſolute power 
over the eſtate. He could bar his iſſue by fine, and all 
remainders were barrable by a common recovery; and yet 
till that act operated upon his eſtate, it was under the 
protection of the ſtatute de Janis. On the other hand, 
eſtates-tail of the gift or provifion of the Crown are un- 
alienable to this day, and yet are ſubject to forfeiture for 
high treaſon. FFF 
And petſons ſeized of the inheritance e auter droit, 
perſons under a truſt not to alien, and who had ſingly no 
power of alienation, were by the 26th of H. VIII. render- 
ed capable of forfeiting the whole inheritance for high 
treaſon. This was the caſe of abbots, biſhops, deans, preben- 
daries, and other ſole corporations who were ſeiſed of the 
Were 8 15 inheritance 


| Inheritance jure eccleſiæ; till the 5th and 6th of Ed. VI, 
by confining the forfeiture to perſons. ſeiſed of the in- 
heritance in their own right, reſtored and preſerved the 
right of ſucceſſors, as it was at common law. 

The point therefore is not whether Sir Milliam Gordon 


had a power of alienation over the eſtate in queſtion, but 


had he or had he not any eſtate of inheritance in it at the 
time of his attainder ? If he had, the inheritance, what- 
ever it be, is forfeited. For as the 26th of H. VIII. took 
eſtates- tail out of the protection of the ſtatute de donrs; 
and the 5th and 6th of Ed. VI. took eſtates-tail of the 
gift or proviſion of the Crown out of the protection of the 
34th and 35th of H. VIII; fo the 7th of Queen Anne hath 


taken this eſtate out of the protection of any acts made Aft of 168g 
in Scotland, whereby forfeitures for high treaſon were 


ſaved. „„ 

And that the legiſlature in framing that act had a 
view to eftates-tail affected with irritant and prohibitive 
clauſes, which is the preſent caſe, and conſidered them 
as inheritances thereby made forfeitable for high treaſon, 
is plain from the proviſoe in the fourth ſection; which 
provideth, that, in certain caſes therein mentioned, ſuch 


eſtates ſhall not be forfeited upon the attainder of the 


tenant in tail, but during the life of ſuch tenant only 
<« So that the iſſue and heirs in tail ſhall inherit the ſame, 
the ſaid attainder notwithſtanding.” a 


Nothing can be clearer than that the eſtates ſaved 


from forfeiture by this proviſoe are conſidered by the law 
of Scotland as eftates of inheritance. And the caution taken 
to ſave eſtates of this kind, under the ſpecial circumflances 
mentioned in the proviſce, plainly ſheweth, that, without 


this caution, they would have been involved in the gene- 


ral purview of the act. 5 


The counſel having concluded, the Lords put the fol- 


2 queſtion to the Judges, and adjourned to the next 
ay. DIES CE: *o IEA OR * bb + Foe 1 
Suppoſing that by the law of Scotland an eſtate, 
tailzie, with prohibitive, irritant, and reſolutive clauſes, 
is an eſtate of inheritance; and ſuppoſing alſo that by the 
law of Scotland no eſtate or intereſt was veſted in Sir Mil. 


ham Gordon by virtue of the limitation in the ſettlement 


of 


101 


1 Hale 2524 
255. 


1690. 


102 
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of the 19th of October 2713, to the heirs-male of the body 
of Sir James Gordon, what eſtate or intereſt in the barony 
and lands in queſtion, was forfeited to the Crown, under 
the limitations of the ſaid ſettlement, by the attainder of 
Sir Wilkam Gordon? FE 5 

On the next day the Lord Chief Baron, in the abſence 
of the two Chief Juſtices, delivered the opinion of the 
Judges» as followeth. . 

pon 


this queſtion we are of opinion, that the eſtate and 
intereſt in the barony and lands in queſtion, which was 
forfeited to the Crown under the limitations of the ſaid 
ſettlement by the attainder of Sir William Gordon, was 


not only during the life of Sir William Gordon, but ſo long 


as there ſhall be wy heir-male of his body ; and alſo the 
reverſionary intereſt in the fee thereof, limited by the ſaid 


| ſettlement to the heirs and aſſigns whatſoever of the ſaid 


Sir James Gordon, on failure of the heirs-male of the body 


of the ſaid Sir 0 Gordon, and the determination of the 


ſeveral eſtates by the ſaid other ſubſtitutions; ſuppoſing 
that by the law of Scotland ſuch reverſionary intereſt was 
in Sir Villiam Gordon at the time of his attainder kx. 
WMhereupon their Lordſhips ordered and adjudged, that 


the firſt part of the ſaid interlocutor, whereby the Lords 


of Seſſion found, That Sir Villiam Gordon the perſon 


attainted, being by the entail diſabled from alienating 
„ the eſtate, charging the ſame with debts, or altering 
the courſe of ſucceſhon in prejudice of the claimant and 


other heirs of tailzie, or from otherwiſe hurting or im- 


4 pairing their right or title to the ſaid eſtate after his 


In this caſe there being an expreſs limitation to Sir Wil- 


| liam Gordon the eldeſt ſon and the heirs-male of his body, pre- 


vious to the remainder limited to the heirs-male of Sir Jane 
the father, the Lords conſidered this remainder to the heirs- 


male of the body of the father in the ſame light as it is con- 


ſidered by the law of Scotland; namely, as a ſubſtitution in 
favour only of the younger ſons of Sir James; and under which 
Sir Villiam the eldeſt took no eſtate upon the death of his fa- 


ther; and conſequently that by the attainder of Sir William the 


eſtate limited to the heirs-male of Sir James was not forfeited. 
But had the limitation been to Sir James and the heirs-male 
of his body, without any previous limitation in favour of Sir 


William, and Sir William had on the death of his father become 


intitled under that limitation as heir of his body, in that caſe 
the whole entail would have been forfeited by his attainder, 
that is, as long as there ſhould be heirs of the body of Sir James. 

It was ſo adjudged in the Houſe of Lords in May 1753, in a 
cauſe wherein Charles Mercer ſecond ſon of Sir Lawrence Mercer 


Was appellant, and his Majeſty's advocate for Scotland, in be- 


half of his Majeſty, reſpondent. 
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l death in any manner of way whatſoever, and that there- 


6 fore the eſtate and barony of Park is by Sir William's 


<< attainder forfeited to the Crown only during his life; 


and that the ſaid John Gordon the claimant hath ri ght | 


to the ſaid eſtate and barony of Park after the death 


of the ſaid Sir William Gordon,” be and the ſame i is 


hereby reverſed. 
And it is faxther ordered and adjudged, that the lat- 


ter part of the ſaid interlocutor, whereby the Lords os. 


ſeſſion found, That the irritancy alledged to be incur- 
4 red by Sir William Gorden the attainted perſon not 


having been declared nor any advantage taken of it 


<< before the ' forfeiture, the forfeiture cannot be over- 
* reached or excluded on pretence of that nen, 
be and the ſame is hereby affirmed. 


And it is alſo hereby declared and adjudged, that Sir 
William Gordon, the perſon attainted, being, under the 


ſettlement made by his father Sir James Gordon, dated the 


19th of October 1713, ſeiſed of an eſtate-tailzie in the ba- 


rony and eſtate of Part, notwithſtanding ſuch tailzie was 
affected with prohibitive, irritant, and reſolutive clauſes, - 


the ſaid barony and eſtate of Park did, by virtue of the 

- ſtatute of the 7th year of the reign of Queen Anne, chap. 
21. become forfeited to the Crown by the ſaid Sir il. 
liam Gordon's attainder, during his life, and the continu- 


ance of ſuch iſſue-male of his body as would have been in- 


attainted; and alſo for ſuch eſtate and intereſt as was veſt- 
ed in, or might have been claimed by the ſaid Sir William 


Gordon by virtue of the laſt limitation in the faid ſettle- 


ment to the heirs and aſſigns whatſoever of the ſajd Sir 
James Gordon, after all the ſubſtitutions therein contained 
hall be expired or determined. 


And that by virtue of the ſubſtitution to the heirs- 


male of the ſaid Sir James Gordon's body of his then pre- 


ſent marriage, the reſpondent ohn Gordon hath right to 


| ſugceed to the ſaid barony and eſtate of Park after the 


death of the ſaid Sir William Gordon and failure of ſuch 
iſſue- male of his body as aforeſaid, according to the limi- 


tations of the ſaid ſettlement. Anditis farther ordered, that 
liberty be reſerved to the Crown, and alſo to the ſaid Job 2 


"04. | | Goran, 


| heritable to the ſaid eſtate-tailzie in caſe he had not been 
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Gordon, and any other perſon who may become intitled ts 
the ſaid barony and eſtate of Park by virtue of any of the 
ſaid ſubſtitutions, to apply to the ſaid court of feffion for 
ſuch farther order or direction in the premiſes as ſhall be 
juſt, as often as any new right ſhall accrue to them re- 
ſpectively in conſequence of any of the ſubſtitutions or 
limitations in the ſaid ſettlement. _ x ; 


Nate. The court of ſeſſion, in all caſes of the like 
kind which came before them after the rebellion of 1715, 
held according to an opinion then generally entertained 
among the Scotch lawyers, that eſtates - tail affected with 
irritant, prohibitive, and reſolutive clauſcs, were liable to 
forfeiture only during the life of the perſon forfeiting : 
and the crown did not appeal from any of. thoſe judg- 
ments: Though it is extremely clear that, ſuppoſing thoſe 
_ eſtates to be by the law of Scotland eſtates of inheritance, 
they are made liable to forfeiture for high treaſon by the 
ſtatute of Queen Anne, in the ſame manner as eſtates of 
inheritance in England are made liable to forfeiture by 
the ſtatutes of H. VIII. and Edu. VI. cited in the argu- 
ment of this caſe. And that they are by the law of Scot- 
land eſtates of inheritance was not denied by Mr. Gordon's 
counſel. See Craig de Jure feudal, lib. 2. c. 16. De Suc- 


The Caſe of John Swan and Zlizabeth Jefferys. 


(20 ct. Tri.36) K T Chelmsford aſſizes in the Summer 1751, Fohn 
: Stan and Elizabeth Fefferys were indicted for the 
murder of efferys ; Swan for giving the mortal 
wound, and Jefferys for being preſent aiding and abet- 
ting, and they both, pleaded not guilty : but their trial 
was poſtponed to the next aflizes. 1 
In the mean time the attorney-general, who had re- 
ceived orders to proſecute at the expence of the Crown, 
was ſatisſied from the evidence laid before him, that Swan 
was in the actual ſervice of the deceaſed at the time the 
murder 


murder was committed, or at leaſt when the defſgn was Art 
laid. He therefore thought it adviſable to prefer another 
bill againft them for the parts they reſpectively took in 
the ſame murder, charging Swan with petty treaſon, and 
Ferys with murder. Accordingly, at the next aſſizes 
ſuch bill was preferred and found, and the priſoners were 


arraigned upon it. | the nes 
The priſoners pleaded in abatement ore fenns, that an- 
other indictment was depending for the fame offence; and 


pleaded over to the treaſon and felony, The counſel for 
the Crown did not inſiſt upon drawing up the plea in form 


(as was done in Layer's caſe) but demurred ore tenus; 
and the counſel for the priſoners joined in demurrer. 


Mr. Juſtice Fight, who fat on the crown-fide, de- 
firing the company of Mr, Juſtice Fofter, who went that 
circuit with him, at the arguing of the plea, he went into 
court and ſat there till that matter was determined and 


the jury ſworn. e * 
I be priſoners' counſel inſiſted, that they ought not to 


have been arraigned on this new bill, pending the former 
indictment, on which iſſue is already joined; becauſe if 
they plead to iſſue on this indictment they may be liable to 


be tried twiee for one and the fame fact: it will be in the 
option of the Crown after iſſue is joined upon both indict- 


ments, to proceed to trial upon either of them; and if 
the priſoners ſhould be acquitted upon one, they may ſtill 


de tried upon the other. For though auterfoirs arquit cf 
murder may be a good bar to an indictment of petty trea- 


ſon for the ſame fact, or auterfoitt acquit of petty treaſon, tg 


an indictment of murder; yet the priſoners having pleaded 
to iſſue on both inditments, they may be told that they 


come too late with their plea in bar, iſſue being already 


* 


joined on the fact. 


' They therefore preſſed that the trial on the firſt in- 
dictment might go on before the priſoners ſhould be called 


upon to plead to the ſecond ; for, ſaid they, if the priſon- 
ers ſhould'be found guilty on that indictment the ends of 
publick juſtice will be fully anſwered. And if they ſhould 


be acquitted, and the counſel for the Crown ſhould think 


proper to proceed on this new bill, the priſoners ought to 


de 
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be left at liberty to avail themſelves of that acquittal as 
they ſhall be adviſed, Foe 6 ety A, Oh 

The court was of opinion that the charge in the bill 
laſt found muſt be anſwered, notwithſtanding the pen- 
dency of the former, for auterfoits arrazgn is no plea. in this 
caſe. Perhaps the bill Jait found is better adapted to the 
nature of the caſe than the former, and the King's coun- 
ſel muſt be at liberty to proſecute in ſuch manner as ma 
beſt anſwer the ends of publick juſtice. 'But at the ſame 
time the court muſt take care, that the priſoners be not 
expoſed to the inconvenience of undergoing two trials for 
one and the ſame fact. : ws; 

With regard to the priſoner Feferys, the offence char- 

in both indictments is exactly the fame, as well in 
conſideration of law as in point of fact; with regard to 
Swan, the fact in both is the ſame; and ſo is the ſubſtan- 
tial part of the charge, wilful murder of malice prepenſe; 
but falling under a different conſideration in the ſecond _ 
indictment, merely from the relation the priſoner is ſup- 
poſed to ſtand in to the deceaſed : and if that relation 
ſhould not be made out in proof, yet ſtil] he may be found 
guilty of murder upon that indictment, . 

And therefore, as the ends of publick juſtice would be 
fully anſwered with regard to both the priſoners, by try- 
ing them on the indictment of petty treaſon and murder, 
the court propoſed to the King's counſel, that the firſt 
indictment ſhould be quaſhed by conſent, to which they 
agreed; which was accordingly done, and the court pro- 
ceeded to the trial of the priſoners on the ſecond indict- 
ment on the iſſue of not guilty. 3 
The court in this caſe followed the precedent in Cro. 
Car. 147. Sir William Withypole's caſe ; only they took in 
the conſent of the King's counfel, which I think they 
needed not to have aſked ; the juſtice of the caſe being a 
ſufficient warrant for what they did. ee e 
Before the jury was called, the judges agreed between 

themſelves, that if the priſoners ſhould not think fit 
to challenge at all, they might be tried together: but if 
they ſhould inſiſt on their challenges, they muſt be tried 
ſeparately; becauſe they cannot join in their * : 
TRE. 
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the number of their peremptory challenges being diffe- 
rently limited, Swan's to 35, and Fefferys's to 20. i 
The court informed them of this, and the priſoner 
Swan declaring that for his part he waved all benefit of 
challenging, the priſoner Fefferys challenged two or three, 
and a jury was ſworn, The priſoners were found guilty, 
| Swan. of petty treaſon, and Fefferys of murder; and were 
both ſoon afterwards executed upon a gibbet erected near 

the place where the fact was committed; and Swan was 
hanged. in chains. | EE : | 


At a meeting of the judges at the Lord Chief Juſtice 


Lee's chambers in June 1752, to conſider of the act of the 25 C. II. 37. 


laſt ſeflion, for the better preventing the horrid crime of 
murder, it was agreed by much the greater part of the 
judges, that the judgment for diſſecting and anatomizing 
and touching the time of execution ought to be pronoun- 
ced in caſes of petty treaſon, though murder is only men- 
_ tioned, except in the caſe of women *. And in that caſe 
too, the time of execution may be a part of the judgment. 
There was ſome doubt whether hanging in' chains 
might ever be made part of the judgment; but on debate 
it was agreed by nine judges, that, in all caſes within the 
act, the judgment for diſſection and anatomizing only 
ſhould be part of the ſentence : and if it ſhould be thought 
adviſable, the judge might afterwards direct the hanging 
in chains by ech order to the ſheriff, purſuant to the 
power given for that purpoſe in the proviſoe. e 


The Caſe of George Gibbons. 
T the O14 Bailey in June 1752, preſent Lord Chief 


Baron, Mr. Juſtice Fofter, and Mr. Juſtice Birch; 
_ George Gibbons was indicted for burglary in the dwelling- 


42 * 


— * 
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® Though the 1 E. VI. c. 12, enacteth that wilful poiſon- 
ng ſhall be deemed Murder of malice prepenſed, and that the 
_ offender ſhall /uffer and forfeit as in ether caſes of wilful mur- 
der; yet if the wife or ſervant poiſon huſband or maſter they 
are conſtantly indicted for petty treaſon and ſuffer the pains pe - 
_ cular to that offence. Petty treaſon is conſidered in no other 
ght than as an aggravated murder, (See Diſc, II. c. 9.) 
VVV 5 houſe 
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houſe of of John Allen, It 3 in evidence, that the pri- 
ſoner in the night- time cut a hole in the . 
of the proſecutor's ſhop, which was part of his dwelling- 
houſe; and putting his hand through the hole took out 
watches and other things which hung in the ſhop within 
bis reach: but no entry was proved otherwiſe than by 
2777 his hand through the hole. This was holden to 
burglary and the priſoner was convicted. 


3 Inſt. 64. N. B. This hath been always ſo holden. The law re- 

3 u- quireth an entry, to complete the crime of burglary; but 

if any part of the body be within the houſe, band or 

foot, this at common law is ſufficient. And I conceive 

that ſuch a kind of entry will be ſufficient to bring the 

— opigy c. 12. caſe within the ſtatutes of Ed. VI. and Eliz. with re- 

1 ps houſe-breaking attended with larceny in the 
ime. 

1 am likewiſe of opinion, that, with regard to the Louie 
point of breaking the houſe, whatever kind of breaking 
will make a man guilty of burglary at common law, will 
bring him within thoſe ſtatutes ; and that no act of vio- 
lence ſhort of a common law burglary will. 

MS. Denton. At a meeting, of the judges upon a ſpecial verdict in 
Fanuary 1690, they were divided upon the queſtion, whe- 
ther breaking open the door of a cupboard let into the 

1 Hale 527, wall of the houſe was burglary or not. Hale ſaith, that 
ſuch breaking is not burglary at common law ; but think- 
eth it would be ſufficient to bring the caſe within the ſta- 

1 Hale 508, 524, tutes I have juſt cited. This diſtinction he groundeth | 
on Simpſon's caſe, and even faith that in that caſe the | 
breaking open a cheſt in the houſe brought the caſe within 
the 39th of Eliz., which, I ſpeak it with great deference, 
if a moveable cheſt be meant, cannot be law. 

1 Hale 358, Simpſon's caſe, as truly ſtated by Hale in one part of 

Kel. 31, his work and by Kelyng, doth not in my opinion wartant 

any ſuch diſtinQion, It did not, nor poſſibly could, 

turn on the circumſtance of breaking a cheſt or fixed 
cupboard or any think like it: nor doth it appear from 
the ſtate of the caſe, that there was the leaſt occaſion to 
reſort to any ſuch conſtructive breaking ; for i in fact both 


outer and inner doors were broke open. . 
| T hs 
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The caſe, in my opinion, turned ſingly on this point. 
ES Fhe man had Lo open the cheſt and brought the goays (He only laid 
into the hall in order to. carry them o . but was. appre- them on the | 
| hended i in the houſe. 15 WAS made 2 queſti ion whether. this 31. * Hale 338.) 
amounted to a Healing i in the houſe within the 39th-of 
Eliz, and it was holden that it did: the man had once pof- 
ſeſſed himſelf of 1 ; £99 animo Furandi. This at com- 


mon bl ee o 2 caption and aſpartation, other- _ Sum. 64, | 


wile few ſons wha ar taken in the fact could be con- ©? 
victed of Lo 5 j We being fo, the conſtruction of A 5 5 
ng ſtatute muſt he accommodated to the, rules of com- 
non law.in like caſes. 
With regard © cupboards, preſſes, lockers and other 
Ws of me life kind, I think we muſt, in favour of 


and ſuc ern ife is concerned, In queſtions between (2 Vern. gos. 
the heir or  deviſee and the executor, thoſe fixtures may . Wan. 9.) 
with propriety enough be conſidered as annexed to, and 
parts of the freehold, © The law will preſume that it was 
| the intention of the owner under whoſe bounty the executer 

 clarmeth, that they ſhould be ſo conſidered; to the end 
that me houſe might remain to thoſe, who, by operation 

of law or by his bequeſt ſhould hecome intitled to it, in 

the fame plight he put it or ſhould leave it, entire and un- 
defaced. Hut in capital caſes, I am of opinion, that ſuch 
fixtures, Which merely ſupply the place of cheſts and other 
; ordinary utenuls of heuſhold, ſhould be conſidered in no 
other light than as mere moreables. partaking. of- the 
- nature of thoſe utenſils and * to the 0 ule. 


Doctor OS s C aſe. 


JLEAS before our Lard:the King a at — (108k nas. 
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ENGLAND. Our preſent Sovereign. \ Lord the nr 
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of Broughton, mutatis mutandis.] F. 47. 
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Doctor Archibald Cameron, who was one of the per- 
ſons attainted by the act of the rgth of the King, was, on 

the ſeventeenth of May 1753, brought to the bar by Ha- 
Seas directed to the lieutenant of the Tower; and 
being arraigned by the ſecondary on the Crown-ſfide, the 
-writ of mittimus with the certiorari and return were read 

to him by the ſecondary. The attorney-general then pray- 

ed that execution might be awarded; and the ſecondary 
demanded of the priſoner what he had to ſay why execu- 
tion ſhould not be done upon him. E 

- | "The priſoner, who, during the whole time he ſtood at 
the bar, behaved with great propriety, not inſenſible of 

his condition nor greatly diſconcerted, ſaid, That he was 

led to take a part in the rebellion, againſt his own judg- 
ment and inclination, by fome upon whom his all depen- 
| ded; that he ftill flattered himſelf he ſhould appear not 
unworthy of his Majeſty's mercy; and he mentioned ſome 

facts which he hoped might intitle him to it. He ſaid he 

did not offer theſe things as a defence he relied on in 
point of law, but as facts which he hoped might have 
ſome weight in another place, for he was determined to 
throw himſelf intirely on his Majeſty's mercy. 
Whereupon, proclamation being made for ſilence, 
the Chief Juſtice, after a ſhort exhortation to the priſoner, 
pronounced the uſual judgment in caſe of high treaſon, 

'as an award of execution grounded on the att of attainder. 
And a rule was made for his execution on the ſeventh of 
7 and writs for that purpoſe to the lieutenant of the 

| Tower and the ſheriff of Midaleſex were ordered, as in the 

P. 43, 44+ caſe of Mr. Ratclife. 
And he was executed accordingly. 


1H. VII. 23,25 The court in pronouncing judgment in this caſe fol- 
x $i9- 72+ lowed the precedents in the caſes of Humphry Stafford, 
3 St. Tri. 835, and of Barkflead, Okey and Corbet. The caſes of Holloway 
395. and Sir Thomas Armſtrong in Charles the ſecond*s time, and 
of Lord Griffin in the late Queen's time, were mentioned 
at a conference among the judges of the King's Bench on 
this occaſion ; but little regard was paid to them. 
For in Holloway's, which was the leading caſe, the 
opinion of the Court ſeemeth to have been given haftily 


. 
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and againſt the ſenſe of the bar. And in Lord Griffin's 
caſe Chief Juſtice Holt, who was at that time abſent, was 
of a contrary opinion, and, as I have heard, conſtantly per- 
ſiſted in it; and I do not ſee how an attainder by outlawry 
at common law is, in this reſpect, diſtinguiſhable from the 
caſe of an attainder by act of parliament, which, in the 
preſent caſe, is but in nature of a parliamentary out- 
lawry. 2 3 . e e ESR. IIS 
| 8 in caſes within the act of the 19th of the King 
c. 34, where the proceeding is upon a fuggeſtion on the 
roll that the priſoner did not ſurrender to juſtice purſuant 
to that act, the conſtant courſe hath been to award exe 
cution without pronouncing ſentence of death as in caſes 
of felony: but that practice is grounded on the words of 
the act; And it ſhall be lawful for the Court to award 
execution againſt ſuch offender in ſuch manner as if he 
had been convicted and AFTAINTFED in the ſaid court.” 


The record in the cafe of Barkftead &c. was fearched, 
and the judges had copies of it. It is of Eaſter term in the 
fourteenth of King Charles the ſecond ; it agreeth mutatis 
mutandis with the record in Mr. Murray's cafe 5 and af- 
ter ſetting forth the act of parliament by which the pri- 
ſoners ſtood attainted it proceedeth, Et modo ſcilicet die 
Mercurii prox” poft guinden Paſch* ifto eodem termino coram 
domino rege apud Weſt veniunt praditt Fohannes Barkſtead, 
Johannes Okey, & Milo Corbet, per Fohannem R-*inſon mil. 
bar. locum- tenen Turris London, virtute brevis domin# 
regis de habeas corpus ei inde direct ad barram hic dust 
in propriis perſoms ſuis (in cujus cuſted* preantea ex caufis 
prædici commiſſi fuerunt) qui committuntur eidem locum-te- 
rent; ſuper quo queſit" efi per cur de eiſdem Fohanne Bark- 
flead, Johanne Ohey, & Milone Corbet, fi quid pro ſe habeant, 
vel dicere ſciant, quare cur hic ad executionem de eis & 
eorum quolibet procedi non debeat; qui ſeparatim dicunt quod 
ipſi non ſunt eædem per ſonæ, nec eorum aliquis eft eadem perſo- 
na, que de alta proditione predict in actu parliaments 
prædict ſpecificat' convict' & attinct exiſtunt ; & hoc pa- 
rat” ſunt verificare prout cur' &c. unde petunt judicium 
Sc; & Galfridus Palmer mil. & bar. attornat domini 
regis generalts qui pro cadem domino rege in hac parte ſe- 
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quifur preſens hic in cur pro eodem domino rege dicit, quod 
fredie# Fohannes Bark/lead, Fohannes Okey, & Mili Corbet, 
made comparent* ſunt eadem per ſonæ, & quilibet' corum eff 
autem perſona in predit# attu parliamenti nominat qui de 
eltd proditione predict conuict & attinct exiſtunt, & hoc 

pro domino rege petit quod inguiratur per patriam; & pre- 

did 7 Barkſtead, Fobannes Okey, & Milo Corbet, 
femiliter Sc. Ideo immediate veniat inde jurata coram do- 
mins rege thidem fc. Et juratores jurate prædict per 
vicecamit Middleſex predic?” ad hoc impannellat” exact ve- 
niunt, gui ad veritatem de premiſſis dicend elect triat & 
' furat” dicunt ſuper ſacramentum ſuum, quod prœdict Fohan- 
nes Bark/tead, Fohannes Otey, & Milo Corbet, ſunt cædem 
per ſonæ, & quilibet eorum ęſt eadem perſona in predi?” ac- 
tu parliamenti naminat qui de alt4 proditione prædic“ in ac- 
tu parkamenti predid convict” & attind? exiflunt, prout 
prædict Galfridus Palmer mil. & bar. Attornat' domini 
regis nunc general pro dif? domino rege ſuperius allega- 
vit Se. & ulterius quæſit eft de prefat' Fohanne Bark- 
ſtead, Febanne Otey, & Mrlone Corbet, ſeparatim, fi quid ul- 
terius pro ſe habeant vel dicere velint necne, qui nihil dicunt 

Sc. Ales conſiderat eff quod pradiit' Fohannes Barkſlead, 

Fohannes Okey, & Milo Corbet ducantur, & quilibet eorum 
ducatur uſque Turrim London, & deinde per medium civi- 
tat London directe uſque ad furcas de Tyburn trahantur, 

& quilibet. corum trabatur & ſuper furcas illas ibidem fu- 

ſpendantur & quilibet eorum ſuſpendatur, & viventes ad 

terram poſlernantur, & quilibet corum proflernatur, & 
interiora ſua extra ventres ſuos & carum cujuſiibet capian- 
tur, ipfiſque viventibus comburantur, & capita eorum & 
eorum cujuſtibet amputentur, & corpora eorum & eorum cu- 
juſlibet in quatuer partes dividantur, & quod capita & 
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T be Caſe of Lad Griffin, from a MS. Report of the 
late Lord Chief Baron Dod. 


Pa ſcb. 7 Anne 1708. 


0 RD Griffin, who had been outlawed for high trea- 
ſon, was this term brought to the King's Bench; 
and the whole record of the indiament and outlawry Was 
read to him, and he was demanded if he had aught to 
ſay why execution ſhould got be done; and he not ma- 
king any material objection the coyrt ordered execution 
to be done. But note, Sir Fames Mountagu folicitor-ge-.. 
neral (there being then no attorney-general) prayed, that 
judgment as in caſe of high treaſon might be pronoun- 
ced ; or that at leaſt it might be entered on the roll in the 
award of execution ; and ſaid, that this was the opinion of 
Holt Chief Tuſtice, then at Bath propter ægritudinem. 
But Powell and the court held, that the award of execution 
ſhould be general; for the judgment i in the outlawry im- 
plieth all the particulars, and no ſecond judgment ought. 
to be given. And ſo they ſaid it was holden in the caſes 
of Holloway and Sir Thomas Arm/treng. Mes per auters du- 
bitatur quia le livre del 1 H. VII. fo. 24. oft contra; and it 
Was ſaid, that in the caſe of Barkfead, Otey, and Corbet 
the court followed the e of chat book, | 


The Caſe of Elizabeth Harris 


T Ayleſbury, Lent affizes 1753, before Mr. Juſtics 
Deniſon, Elizabeth Harris, a girl of fourteen years 
of 7 Spe and of ſufficient under landing for her years, was 
indicted for maliciouſly ſetting fire to and burning a 
dwelling-houſe in the poſſeſſion of Edward Stotes: and 
Anne the wife of William Courſe was indicted as an acceſ- 
yy! the felony before the fact, 

he priſoner Elizabeth was the daughter of the pri- 


ſoner Anne by a former huſband, Jobn Harris. It appear- 


ed in evidence at the trial, that John Harris died feiſed 


of the ale of revemption of this houſe and of another 
ad} joining 


114 


THE REPORT; 
adjoining to it, ſubject to a mortgage-term ſor 20 /; and 
that the equity deſcended to his eldeſt ſon, a child left 

with other children under the care of their mother the 
priſoner Anne; who was intitled to dower out of theſe 
houſes, but no dower was ever affigned. T hat Anne, hav- 


Ing the care of her ſon and his eſtate, let theſe houſes to 


Edward Stokes at the rent of 5 / a year, and received the 


rent for ſome time. But having a large family of chil- 


dren ſhe was obliged to aſk- relief of the pariſh where ſhe 


lived. That ſhe was denied ſuch relief on account of theſe 


houſes ; the pariſhioners inſiſting that the overſeers of the 
poor ſhould be let in to the receipt of the rent, before ſhe 
ſhould be intitled to any parochial relief. That thereupon 


| . ſhefrequently declared that ſhe would ſet the houſen on fire 


if the pariſh did not relieve her; that ſhe had young chil- 
dren whom the pariſh could not punith, though they might 
pane her; and that ſhe would order the leaft child ſhe 

ad who could carry a coal of fire, to burn the houſen 
down. And many other declarations of the like kind the 
made, which diſcovered an obſtinate reſolution in her to 
burn the houſes, rather than ſubmit to the terms the 
pariſhioners inſiſted on. 

It appeared farther chat the priſoner Elizabeth ſet the 
houſe on fire by the direction of the priſoner Anne, who 
went from home on purpoſe to be abſent at the time 
the fact was committed; and that no other houſe was 
burnt. | h 
T he jury found both the . guilty. But a 1 


ariſing by reaſon of the intereſt the priſoner Anne had in 


the houſe, Mr. Juſtice Deniſen thought proper to reſpite 
Judgment, in order to take the opinion of the Judges on 
the caſe. 

Fuly the 2d 1753, at a meeting of the judges at the 
Chief Juſtice's chambers it was unanimouſly agreed, that 
both the priſoners are guilty of felony. The only doubt 
was with regard to the intereſt the priſoner Anne had in 
the houſe, and it was grounded on the reaſoning in 
Holmes's caſe; for had ſhe had ſuch eſtate in the houſe as 
would have cleared her of the charge of felony, the pri- 
ſoner Elizabeth, who acted by her directions, could not 
have been guilty of felony. | 


But 


f 
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But all the judges agreed; that the priſoner Aune's title 
to dower was not ſuch an intereſt as could bring her within 


the rule in Holmes's caſe. Holmes had the poſſeſſion by Cro. Car. 
legal title, and during the continuance of his leaſe could Hale 5 


maintain his poſſeſſion againſt all mankind ; and therefore 


the houſe might in a limited ſenſe be called hig own. But 


in the preſent caſe, the poſſeſſion was in Edward Stokes 
under a demiſe from Anne in behalf of her ſon, and ſub- 
ject to a yearly rent which ſhe received. And her title to 
dower, had Edward Stotes's intereſt been out of the caſe, 
did not ſo much as give her a right of entry, it being a a 


bare right of action. 
Mr. Juſtice Deniſon ſaid, that he kad no doubt upon 
him from the beginning. But it being a new caſe, and 


| ſome of the bar being doubtful, he thought it adviſeable 


to take the opinion of the judges. 
At the next aſſizes judgment of death was pronoun- 


ced upon both the priſoners, and Anne was executed; but 


Elizabeth being young and acting under her mother's di- 
rection was reprieved, and recommended to merey on con- 
dition of tranſportation. 

It was ſaid in the debate of this caſe by ſome of the 
judges and not denied by any, that had Anne been ſeiſed 
of the freehold and inheritance of the houſe, and Szokes 
in poſſeſſion under a leaſe, it would have been felony in 
Anne to have burnt it: otherwiſe all tenants and their 
concerns would be very much at the mercy of their land- 


lords. 


The principle three of the judges went upon in 


Holmes's caſe, (for Croke did not concur in the judgment) 
doth ſeem to warrant this opinion. They conſidered the 
houfe then under conſideration as the property of Holmes, 
as his own houſe, by reaſon of the eſtate he had in it under 


his _ Croke did not diſpute the principle, but ar- 


| inſt the concluſion the other judges drew from it. 

And if this be ſo, I do not ſee why it may not with ſtrict 
legal propriety be ſaid of a reverſioner, who ſhould malici- 
ouſly ſet fire to houſes in the poſſeſſion of his tenants under 
leaſes from himſelf or his anceſtors, that he des alienas 


. 
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The judgment in Holmes's cafe, to ſay no more of it, 
was a very mefciful judgment. The houſe might with 
{trict legal propriety bave been conſidered as the houſe of 
the landlord. Both landlord and tenant have a property, 
one temporary and limited, the other abſolute and perpe- 
tual; like the bailee and the abſolute owner of goods in 
the caſe of larceny. 


* 


The Caſe of Anne Lone, 


T the Old Bailey ſeſſions in Anne Lewis was 

indicted on the ſtatute of the ſecond of the King 
for feloniouſly uttering and publiſhing a certain falſe, for- 
ged and counterfeit deed, purporting to be a power of 
attorney from Elizabeth Tingle adminiftratrix of her fa- 
ther Richard Tingle deceaſed, late a marine belonging to 
his Majeſty's ſhip the Hector, to Frederick Predham of 
Bernard sinn gentleman; impowering the ſaid Predham 


to demand and receive of the commiſſioners of his Majeſ- 


ty's navy, or whom elſe it may concern, all prize- money 


due unto her; with intention to defraud Edmund Maſon; 


the ſaid . knowing the ſaid deed"! to be _ forged 
and counterfeit. | 
The priſoner was convicted upon very full evidence. 
But it appearing upon the trial that Richard Tingle, to 
whom adminiſtration had been taken in the name of 
Elizabeth his ſuppoſed daughter, died childleſs and unmar- 
ried, a doubt was conceived, whether, fince there never 
was ſuch perſon in rerum naturd as Elizabeth the daugh- 
ter of Richard, the counterfeiting a letter of attorney in 
that name and under that deſcription be a forgery with- 
in the ſtatute : and upon this doubt 8 was reſ- 
pited. 
This doubt tt from what Chief Juſtices Coke ad 


ſpeaking of forgery, in his 3 Inſt. 169.“ This, faith he, 


is properly taken when the act is done in the name of 
another perſon.” 
From whence it was infereed „that, there never 9 


been ſuch perſon as Elizabeth Tingle the daughter of Rich- 


ard, the counterfeiting a deed purporting to be executed 
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dy ſuch perſon, cannot come within this definition of the 


offence ; it is not an act done in ; the name "* another per- 
ſon. 


in order to give it an operation different from the meaning 
of parties, if it be done mala fide and with an intention to 
defraud, will come within the legal notion of forgery; as 
antedating a deed of conveyance in order to over- reach a 
former deed; an alteration in the name and deſcription 
of the premiſes conveyed, or in the ſum of money ſecured 
by bond or other deed, or in the eſtate intended to paſs; 
theſe alterations and others of the like nature, made to the 


prejudice of a third perſon, and with a fraudulent inten- 


tion, come within the act on which the preſent proſecution 
is founded; in like manner as they have been holden to be 

within that of the 5th of Eli. For in theſe inſtances there 
was a falſe-mating, which is one of the words deſcriptive 
of the offence uſed in both the ſtatutes, that is, the true 
deed was falſified ; but ſtill, ſaid he, there was a real deed 
on winch the forgery did operate. 

So in the caſe of a deed or initrument totally forged, 
it was ſaid by the ſame learned judge that it muſt pur- 
port to be the deed of ſome perſon really exiſting, or that 
| hath exiſted, whoſe deed by poſſibility might have been 
forged ; otherwiſe it cannot be, according to Cotes de- 


ſcription of the offence, ** An act done in the name of uno 


ther perſon.” 
But at a meeting of the judges a few days after Ta 
term 1754, at Lord Chief ſuſtice Ryder's chambers, ele- 


ven judges being preſent, ten of them were very clearly of 


opinion that the priſoner's caſe is within the letter and 
meaning of the act; and in that opinion Chief Juſtice 
 Willes, who was abſent, fignified his concurrence by letter 
communicated at that meeting. 

In ſupport of this opinion it was argued, that fa 
Coke's deſcription of the offence, on which the doubt is 
grounded, is apparent! y too narrow. It expreſſeth the moſt 
obvious meaning of the word, and takech in that ſpecies 
of forgery which is moſt commonly practiſed; but there 
are other ſpecies of forgery which will not come within 
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It was admitted by the W judge who raiſed this (sir Martin 
doubt, that an alteration made in a deed really executed, Wright.) 


CV 
the letter of that deſcription; the caſe of antedating, and 
the other caſes which have been mentioned, and are ad- 
mitted to come within the legal notion of forgery, are of 
that kind. . FTF 

The offence the priſoner ſtandeth charged with is the 
publiſhing as true a certain falſe, forged and counterfeit 
deed, purporting to be a power of attorney from Elia 
beth Tingle, with an intent to defraud, knowing it to 
be falſe. This is her offence, and it is one of the offences 
deſcribed in the act. For it is to be obſerved, that the act 
in deſcribing the offence doth not uſe the words, the deed 
of any perſon, or the deed of another, or any words of the 
ike import, but any falſe deed. Is the deed in queſtion 
then a falſe deed, or is it not? Undoubtedly it is. Was 
it publiſhed with an intention. to defraud ? It certainly 
was. 'This being ſo, it would ſound very harſh to ſay, 
that the priſoner's caſe is not brought within the letter 
-and meaning of the at, becauſe no ſuch perſon ever ex- 
iſted as Elizabeth Tingle the daughter of Richard; in other 
words, becauſe ſhe with an intention to defraud pub- 
liſhed a deed impoſſible to be true. 

It may be ſaid, cui bono; To what purpoſe will it be 
to forge deeds or other inſtruments in the names of per- 
ſons who never exiſted ? The naked ſtate of the preſent 
caſe anſwereth that queſtion. Letters of adminiftration to 
Richard Tingle had been taken out in the name of Eliza- 
beth his ſuppeſad daughter; by theſe letters an exiſtence 
in ſhew and appearance is given to Elizabeth the daugh- 
ter; and this was effected by a groſs impoſition on the 
court, and by downright perjury ; fo that here is a title 
in ſhew and appearance eſtabliſhed by fraud and perjury 
in a fictitious perſon : this title is transferred in ſhew and 
appearance by the deed ſtated in the caſe: and all this is 
done with intent to defraud an innocent perſon. Which 
clearly bringeth the priſoner's caſe within the letter and 
miſchief of the act. At the next ſeſſions at the Old Bailey 
(Ju 17th 1754) the priſoner had judgment of death, 


Note. After reſpiting judgment in the caſe of Anne 
Lewis, and beiore the judges could meet by reaſon of the 
late Chief Juſtice Lee's frequent indiſpoſition and avoca- 
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tions, two other caſes of the like kind and depending on 
the ſame doubt came before the court at the O14 Bailey, 
and judgment was reſpited in them. ' But judgment of 
death was afterwards given, in conformity to the epinion 
in Anne Lewis's caſe. 1 hoe b 


Mary Mitcheil's Caſe. | 


7 | T the Lent aſſizes I754 for the county of Kent 
1 Aary Mitchell was indicted on the ſtatute of the 7th 
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of the King, for feloniouſly uttering and publiſhing a cer- 


tain falſe, forged and counterfeit warrant and order for the 


delivery of goods, purporting to have been ſigned by one 


George May, knowing the ſame to be falſe, forged, and 
_ counterfeit, with intent to defraud one JYlliam Fefferys of 
the ſeveral goods mentioned in the order: and upon very 
full evidence ſhe was found guilty : but Mr. Juſtice Fofter, 
before whom ſhe was tried, thought it adviſable to reſpite 
judgment upon a doubt, whether the order ſet forth in 
the indictment be ſuch warrant or order as bringeth the 
priſoner's caſe within the ſtatute. . 
The priſoner, who was, or pretended to be intitled to 


parochial relief in the pariſh of Maidflone, went to the 


ſhop of the ſaid William Fefferys, who fold women's ap- 
parel ; and pretending that ſhe came from the faid George 
May, who was then an overſeer of the poor of that rith, 
produced to Mr. Fefferys the order ſet forth in the indict- 
ment; and deſired him to let her have the ſeveral things 
mentioned in the order, upon the credit of it, But Feffe- 
ys, ſuſpecting a forgery, ſent the priſoner away, but + 5 


the order, and Mr, May having been ſpoken with, the 


priſoner was ſoon afterwards ſecured, 
The order was to this effec. 


| Ar. Jefferys, | Oct. 1th, 1753. 
I defire you to let this woman have fix yards of ordinary 
Hi, one pair of floctings, one ſhift, one apron, one hand- 
 terchief,, and I will ſee it all paid for. Witneſs my hand, 


George May. 
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The doubt was, whether this writing be ſuch warrant 
or order for the delivery of goods as bringeth the caſe 
within the meaning of the act; ſince ſuppoſing it to have 

been genuine, it could have been conſidered in no other 

light than as a requeſt from May for the delivery of the 
goods on his credit, and an undertaking on his part to 

ſee them paid for. And upon a conference among the 

judges on the 5th of Fly 1754, at Lord Chief Juſtice 

| Ryger's chambers, nine of them were clearly of opinion 
that this writing is not a warrant or order for the delivery 
of goods within the meaning of the act. One doubted, 

but acquieſced ; another diflented ; Mr. Baton Legge was 

abſent. 45 „ os 

Thoſe who took the caſe to be out of the act argued, 
that the words warrant or order, as they ſtand in the act, 

are ſynonymous, and expreflive of one and the ſame idea, 
and in common parlance import, that the perſon giving 

| ſuch warrant or order hath, or at leaſt claimeth, an inte- 
. reſt in the money or goods which are the ſubject- matter of 

that warrant or order; that he hath, or at leaſt aſſumeth, 

a diſpoſing power over ſuch money or goods, and taketh 

on him to transfer the property, or cuſtody of them at 
leaſt, to the perſon in whoſe favdur ſuch warrant or or- 
der is made. This they took to be the ſtrict literal con- 
ſtruction of the act. And though the preſent caſe, and 

many other caſes of the like kind mentioned in the de- 
bate may come within the miſchicfs intended to be pre- 
vented, yet in the conſtruction of acts ſo penal as this, the 

old rule of adhering ſtrictly to the letter muſt not be de- 

parted from ; and therefore the priſoner ought to be diſ- 
charged from this indictment. „ e 
(Sir Sidney Staf- The learned judge who diflented argued, that the act 
ford Smythe.) of the 7th of the King, on which the queſtion ariſeth, was 
made on purpoſe to take in the caſes which had not been 


2 G, II. c. 25, Provided for by the former act: and therefore ought to 


receive a liberal conſtruction. That the word, order, is 
every day uſed among traders in a larger ſenſe than is now 
contended for. Letters or meſſages between dealers, where 
one deſireth the other to ſend him a quantity of goods in 
the way of trade, they call orders; and yet the perſon 
1 eee 
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ſending this order hath no intereſt in the goods, no diſ- 
poſing power over them, nor pretendeth to any. 

| That had the paper in queſtion been genuine and the 
roods delivered on the credit of it, May would have been 
8 Table: or had the goods been delivered on the credit of 
this paper, Jeſferys would have been defrauded. 
He concluded therefore, that as the preſent caſe is within 
the miſchief intended to be prevented, and, as he appre- 
hended, likewiſe within the words of the at, judgment of 
death ought to paſs upon the priſoner, 
At the next aſſizes the priſoner was called up to the 
bar, and judgment was given, that ſhe be diſcharged from 
this indictment. And there being no other charge againſt 
hers ſhe was delivered out of ul; 


The Caſe of MeDanid and Others. 


T the Old Bailey ſeſſion in December 17 55 Juſtice (10 St. Tri. 
Foster pronounced the judgment of the court in the 417.) 
caſe between the King and Macdamel and others, to the 

effect following. 

I be indictment chargeth, that at the general ah. 
livery holden at Maidſtone i in the county of Lent, on the 
Izth of Auguſt in the twenty- eighth year of the King, 

Peter Kelly and John Ellis were by due courſe of law con- 

victed of a felony and robbery committed by them in the 

King's highway in the pariſh of Saint Paul Deptford in 

the county of Kent, upon the perſon of James Salmon 

one of the priſoners at the bar, and that the priſoners 
Stephen Macdaniel, John Berry, James Eagen, and James 

Salmon, before the ſaid robbery, did in the pariſh of Saint 
Andreu Holbourn in this city, feloniouſly and maliciouſſy 

comfort, aid, aſſiſt, abet, counſel, hire, and command the 
ſaid Peter Kelly and John Ellis to commit the ſaid felony 
and robbery. 2 

On this indictment the 8 han Th ied, and 

the jury have found a ſpecial verdict to this effe&t, 

That Kelly and Ellis were by due courſe of law con- 
vided of the ſaid . and robbery. | 


That 


n — 
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That before the robbery all the priſoners and one 
Thomas Blee, in order to procure to themſelves the re- 


wards given by act of Parliament for apprehending rob- 
bers on the highway, did maliciouſly and feloniouſly meet 


ut the Bell Inn in Holbourn in this city; and did then and 


there agree that the ſaid Tomas Blee ſhould procure two 
erſons to commit a robbery on the highway in the pa- 


| riſh of Saint Pauli Deptford, upon the perſon of the pri- 


ſoner Salmon. 
That for that purpoſe they did all malicioufly and fe- 


Jloniouſly contrive and agree, that the ſaid Blee ſhould in- 
form the perſons ſo to be procured, that he would aſſiſt 
them in ſtealing linen in the pariſh of Saint Paul Dept- 

ord. | 
y 'T hat in purſuance "of this agreement, and with the pri- 

vity of all the priſoners, the ſaid Blee did engage and pro- 
cure the ſaid Ellis and Kelly to go with him to Deptford 
in order to ſteal linen; but did not at any time before 
rhe robbery inform them or either of them of the intended 
robb 

That in conſequence of the ſaid agreement at the Bell, 

and with the privity of all the priſoners, the ſaid Ellis and 
Kelly went with the ſaid Ble to Deptford. 
That the ſaid Blze, Ellis, and Kelly being there, and 


the priſoner Salmon being likewiſe there waiting in the 
highway in purſuance of the ſaid agreement, the ſaid 


Blet, Ellis and Kelly feloniouſly aſſaulted him, and took 
from his perſon the money and goods mentioned in the 


indictment. 


They farther find, that none of the priſoners had any 

cbnverlation with the faid Ellis and Kelly or either of them 
3 to the robbery : but they find, that before the 
robbery the priſoners Macdaniel, Engen and Berry faw the 
ſaid Ellis and Kelly, and approved of them as perſons pro- 


per for the purpoſe of robbing the ſaid Salmon. 
But whether the priſoners are guilty in manner as 


charged in the indictment, they pray the advice of the 5 


court. 


This ſpecial verdict hath been argued before all the 
jadget of England, and two queſtions have been made. 


Fic, 2 


THREE BE P'OR-F, 

' Firſt, Whether it appeareth from the facts ſtated in 
the ſpecial verdict, that any robbery was committed by 
Ellis and Kelly on the perſon of James Salmon? 
Second, Suppoſing that Ellis and Kelly were ouitty 28 

| principals i in the robbery, whether the facts found will 
warrant the court in paſſing judgment upon the priſoners 
or any of them upon this indictment ? 
The ſecond point ſeemeth to have been the doubt on 
which the jury pray theadvice of the court ; and I have 
_ reaſon to believe that when it firſt came to be conſidered, 

it was matter of great doubt with ſome gentlemen of the 


profeſſion, whoſe abilities were never yet called in queſ- 


tion. 


For which reaſon, and becauſe the law touching ac- 
ceſſaries before the fact is a matter of great and very ex- 


tenſive conſequence to the juſtice of the kingdom and 
ought to be well underftood, I will deliver my thoughts 
upon the ſecond queſtion before I come to that which will 
finally govern the preſent caſe. 

As to the priſoner Salmon, the jede upon conſidera- 
tion of this ſpecial verdi& are unanimouſly of opinion, 
that he cannot be guilty within this indictment : for un- 


| leſs he was party to the agreement at the Bell, there can 


be no colour to involve him in the guilt of Ellis and. 

Kelly. 

And on the other hand, if he did part with his money 
and goods in conſequence of that agreement, it cannot be 
ſaid that in legal conſtruction he was robbed at all: ſince 

it is of the eſſence of robbery and larceny, that the goods 

be taken againft the will of the owner. 

There was a late caſe cited in the argument on the 
part of the Crown, which I ſhall conſider by-and- by, and 

_ diſtinguiſh from the preſent. 


123 


It hath been holden, and I think rightly, that a man Cromp. Juſt. 


may make himſelf an acceſlary after the fact to a larce- 41. b. pl. 4, 5. 


ny of his own goods, or to a robbery on himſelf, by 
| harbouring or — the thief, or aſſiſting in his 
eſcape. LT 


And under ſome circumſtances a man may be guilty of 


larceny i in ſtealing his own goods, or of robbery in ta- 
king his own property from the perſon of another. A. de- 


: livereth goods to B. to keep for him, and then ſtealeth , He. 


them, 
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| Stanf. 26. A. them, with intent to 0 B. with the value of them; 


3 laft. 110. this would be felony in Z. Or 4. having delivered money 


to his ſervant to carry to ſome diſtant place, diſguiſeth 
himſelf and robbeth the ſervant on the road, with intent 
to charge the hundred; this, Le not, would be rob- 
| bery in A. 
For in theſe caſes the money and goods were - taken 
from thoſe who had g ſpectal temporary property in them, 
(Bract. de coron, with a wicked fraudulent intention; which is the antient 
3 * id. known definition of larceny, ſraudulenta contradlatio rei 
"] alienæ invito domino. But I never did hear before this 


(See Trem. P. time, of any attempt to charge a man as acceſſary before 


C. — the fact to a robbery committed on his own perſon. 


As to the priſoners Macdaniel, Berry and Eagen, the 


judges are unanimouſly of opinion, that, ſuppoſing a rob- 
bery was committed on Salman, the facts found by the 
ſpecial verdict are ſufficient to charge them as calle: 
in the manner they are charged in this indictment. 
_ For the verdict findeth, that every circumſtance attend- 
ing the fact, the place where, and the perſon on whom 
it was to be committed, the means by which it was to be 
effected, and the perſons by whom it was to be done; 
all theſe circumſtances were ſettled and agreed upon by 
the priſoners previous to tre fact. And in conſequence 
of this conſult and agreement the fact was committed. 

It is indeed found that none of the priſoners had any 
converſation with Ellis and Ke/!y previous to the robbery ; 
and that Blee did not acquaint Ellis and Kelly with his in- 
tention to commit any robbery, but drew them to Dept- 

ferd under pretence of ſtealing linen. 

Tbeſe circumſtances ſeem to have been the "OY 
tion of the jury's doubt; and the een, counſel have 
laid great fſtrets on them. | 

As to that circumſtance, that Blee's true deſign \ was not 
made known to Hllis and Kelly, it appeareth manifeſtly by 

the facts found, that it was part of the original agreement 
at the Bell that the true deſign ſhould be concealed from 
them; and that they were to be drawn to the place of 
action under another pretence. This circumſtance there- 
fore being part of the original agreement, the priſoners 
cannot avail themſelves of t, if the agreement upon the 

— 
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| whole and what was done in conſequence of it be ſulk- 


cient to make them acceſſaries. 

. As to the other circumſtance, that the priſoners had 

no converſation with Ellis and Kelly before the aſſault 
upon Salmon, their counſel relied chiefly on the words of 

the ſtatutes on which this indictment is founded. 
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The ſtatutes are the 4th and 5th of Ph. and Ma. and 4% 5 P. & M. 


the 3d and 4th of V, and a, The words of the former, ug 4 W. & M. 


which are deſcriptive of the offence, are, ** If any perſon c. g. 


„ ſhall maliciouſly counſel, hire, or command.” The 
latter retaineth the words countel. hire, or command, 

and addeth others, „ ſhall combort. aid, abet, or aiſiſt.“ 
From theſe words, which it muſt be admitted are deſerip- 
tive of the offence, the priſoners' counſel concluded, That 


without a perſona] immediate communication of counſels, | 


intentions, and views, from the ſuppoſed acceſlarics to the 
principals, there can be no acceſlary before the fact, 

But the judges are ail of opinion, That whoever pro- 
cureth a felony to be committed, though it be by the 
intervention of a third perſon, is an acceſſary before the 
fact, and within theſe ſtatutes. For what is there in the 
notion of commanding, hiring, counſelling, aiding, or 
abetting, which may not be effected by the intervention 
of a third perſon, without any direct immediate connec- 
tion between the firſt mover and the actor? 

A biddeth his ſervant hire ſuomebody, no matter whom, 
to murder B, and furniſheth him with money for that 
puxpoſe; the ſervant prooureth C a perſon whom 4 ne- 


ver ſaw, nor heard of, to do it. 15 not A, who is mani- 


feſtly the firſt mover or contriver of the Wan r an ac- 
ceſſary before the fact? It would be a reproach to the 
juſtice of the kingdom to ſuppoſe he is not. 

It is a principle in law which can never be controver- 
ted, that he who procureth a felony to be done is a felon, 
-If preſent he is a principals if abſent an Seger before 
ns fact. 

In the 3 of the Earl of Sort, who was ind;ficd 
upon the ſtatute of Ph. and Ma. as. an acceſſary before 
the fact to the murder of Sir Thomas Overbury, the Lord 
Chancellor Elleſinere High Steward, in the outſet of the 


Faule and Before any euidenct given, directed the peers 
| a triers, 


1 St. Tri. 333. 


* 
E 


—ͤ Q 


4 
! 
5 
[ 
| 
' 
i 
; 
. 
| 
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Id. 615, 616. 


THE REPORT. 


triers, and all the judges preſent concurred with his lord- 
ſhip, that the only point in iſſue was, whether the Earl 
cauſed or procured- the murder or not. And accordingly 
the Earl was found guilty upon evidence which ſatisfied 
his peers, that he had contributed to the murder by the 
intervention of his lady, and of Sir Jarvis Eliuys, and 
Franklin, who were themſelves no more than acceſſaries; 
without any ſort of proof that he had ever converſed with 
Maſton, the only principal in the murder, or had corre- 
ſponded with him directly by letter or meſſage. 

The beſt writers on the Crown Law agree, that per- 
ſons procuring, or even e beforehand, are 8 


ſaries before the fact. 


Lord Coke in his comment on 722 1 85 14, in ex- 
plaining the words commandment and aid as applied to 
acceffaries before the fact, ſaith, ** Under this word com- 
4 mand are underſtood all thoſe who incite, procure, 
e ſet on, or ſtir up any other to do the fact: and under 
< the word aid are comprehended all perſons counſeling, 
20 abetting, plotting, aſſenting, conſenting, and encou- 
© raging to do the act, and not preſent whew the act is 


„ee 


. Hale faith, ** Miſprifion of felony i is the mw 


of a felon which a man knows but never conſented 


* ts ; for if he conſented he is either principal or acceſſary.” 
Again, An acceſſary before, is he that being abſent at . 
the time of the felony committed, doth yet procure, 
0 counſel, command, or abet another, to commit a 
felony.“ | 
Many anthvoricies to this purpoſe may be cited, which 
for brevity-ſake I will barely refer tos. 
It was objected by the priſoners' counſel, that yonal. 


ſtatutes are to be conſtrued with great ſtrictneſs; and that 


the words procure or conſent are not to be found in either 


of the ſtatutes upon whick' this indictment is formed. 


The principle is true, that in proſecutions on penal 


ſtatutes the words of the ſtatute are to be purſued. But it 


is . 7 y true, that we are not to be governed IF the 


® See Say 40. N 287. 1. 1588. Dalt. c. ah 
J. 5. And ſee Co. Ent. Appeal, pl. 5, 6. Dyer 120, 186. 1 And. 
195. Raſtal, Appeal, pl. 15. Precedents of appeals, and indiCt- 
ments againſt acceſſaries before the . all charzing them as 


procurers of the felony. 
ſound, 
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IT ſound, but by the well-known, true, legal import of the 

| words, a” 

Some of the words made uſe of in the preſent indict- 
ment and in one or other of the ſtatutes upon which it is 


founded are, command, aid, and abet. The paſſage I have 


juſt cited from Lord Coke ſheweth, that perſons procuring, 
contriving, or conſenting, come within the words aid. and. 
command. And that perſons, procuring are, in the lan- 
guage of the law, abettors, may be proved by many au- 
thorities which it is not neceſſary to cite at large“. 


This being fo, the priſoners Macdaniel, Eagen, and 


Berry, who were the contrivers of this ſcene of iniquity, : 
agreed upon the place and manner of execution, and con- 
_ ducted the whole by the intervention of their inſtrument. 


| Blee, are acceſſaries before to this robbery, ſuppoſing: a 
_ robbery to have been committed: for in conſtruction, and. 
indeed in the language of the law, they did command Ellis 


and Kelly to commit the fact, and did aid and abet them 


in it. 


I come now to nods; other tion. Whether upon the 


ſtate of the caſe in the ſpecial verdict, any robbery, in 
the legal notion of that Sagan, was committed an Sal- 


Non Or not. 


And the judges are of opinion, that it. dothnat appear ar, 


from the facts ſtated in the verdict, that the taking the 


money and goods from Salmon by Ellis and Kelly doth. 
amount to a robbery, in the legal notion of that affence. 
Something was ſaid in arguing this caſe upon the queſ- 
tion, how far a perſon charged as an acceſſary, and 


brought to his trial after the conviction of the prineipal, 


can controvert the truth of the fact found by the verdict. 
againſt the principal; or how far the ſuppoſed acceſlary 
can be let in to ſhew, either that no felony was committed, 
or that the perſon convicted as principal was not guilty of it. 
This general queſtion. is of great extent and of mighty 
importance in proſecutions, of this kind; and ſome diver- 
5 25 af 1 I RN; the N e 
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But it will not be neceſſary at preſent to enter at all 


into it; becauſe the court in the preſent caſe muſt found 


it's judgment upon the facts found by the verdict, and 
upon them alone. Now it is expreſsly found, that Salter 
was party to the original agreement at the Bell; ; that he 
conſented to part with his money and goods under colour 
and pretence of a robbery ; and that for that purpoſe, and 
in purſuance of this conſent and agreement, he went to 


Deptford, and waited there till this colourable Oy : 


was effected. 


This being the ſtate of che caſe with regards to Salmon, 
the judges are of opinion, that in conſideration of law 
no robbery was committed on him. His ptoperty was 
not taken from him again his will, SHED © 

It was ſaid by the priſoners' counſel, that the verdict 
doth not find, that Salmon was put in fear; and, ſay they, 
there can be no robbery without the circumſtance of pore | 
ting in fear. 

I think the want of that circumſtance Ke THR ought not 
to be regarded. I am not clear, that that circumſtance is 
of neceſlity to be laid in the indictment, ſo as the fact be 
charged to be done violenter et contra voluntatem. I know 
there are opinions in the books which ſeem to make the 
circumſtance of fear neceſſary ; but I have ſeen a good 
MS. note of an opinion of 7 Holt to the contrary; 
and I am very clear, that the circumſtance of actual fear 
at the time of the robbery needeth not to be ſtrictly proved. 
Suppoſe the true man is knocked down without any pre- 
vious warning to awaken his fears, and lieth totally inſen- 
ſible while the thief rifleth his pockets, is not this a rob- 
bery ? And yet where is the circumſtance of actual fear ? 
Or ſuppoſe the true man maketh a manful reſiſtance but 
is overpowered and his property taken from him by the 
mere dint of ſuperior ſtrength, this doubtleſs is a robbery. 
And in caſes where the true man delivereth his purſe 


without reſiſtance, if the fact be attended with thoſe cir- 


_ cumfſtances of violence or terror which in common expe- 


rience are likely to induce a man to part with his property 
for the ſafety of his perſon, that will amount to a robbery. 


And if fear be a a ingredients, ** law, in odium 


Wn v1 . 


f 
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ſooliatoris, will preſume fear where there appeareth to be 


ſo juſt a ground for 1t. 
1 come now to the caſe which 1 promiſed at the begin- 


ning to conſider and to diſt inguiſn from the preſent caſe. 


One Nerden having been informed, that one of the early 


| ſtage-coaches had been frequently robbed near the town 
by a ſingle highwayman, reſolved to uſe his endeavours to 


_ apprehend the robber. For this purpoſe he put a little mo- 


ney and a piſtol into his pocket, and attended the coach 
in a poſt- chaiſe, till the highwayman came up to the com- 


pany in the coach and to him, and preſenting a weapon 
demanded their money. Norden gave him the little money 


he had about him, and then jumped out of the chaiſe 
with his piſtol in his hand; and with the aſhſtance of 
ſome others took the highwayman. £54 

The robber was indicted about a year ago in this 
court for a robbery on Norden, and convicted. And-very 
properly, in my opinion, was he convicted, 

But that caſe differeth widely from the preſent. In 


| that caſe Norden ſet out with a laudable intention to uſe. 


his endcavours for apprehending the highwayman, in caſe 


he ſhould that morning come to rob the coach, which 


at that time was totally uncertain ; and it was equally un- 
certain whether he would come alone or not. In the caſe 
now under conſideration there was a moſt deteſtable con- 
ſpiracy between Salmon and the reſt of the priſoners, that 
his property ſhould be taken from him under the pretence 
and ſhew of a robbery ; and time, place, and every other 
circumſtance were know n to Salmon beforehand, and agreed 
to by him. 

In Nordin's caſe there was no concert, no ſort of 
connexion between him and the highwayman'; ; nothing 
to remove or leſſen the difficulty or danger Norden might 


be expaſed to in the adventure. In the preſent caſe there 


was a combination between Salmon and one at leaſt of the 
ſuppoſed robbers, I mean Blee. And though Salmon might 


not know the perſons of Ellis and Kelly; yet he well 
knew, that they were brought to the place by his friend 


Ho; and were wholly under his direction. 
EE 80 widely do theſe caſes differ! 


>. 
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To conclude, all the priſoners have been guilty of a 

. moſt wicked and deteſtable conſpiracy to render a very 
ſalutary law ſubſervient to their vile corrupt views. But 

great as their offence is, it doth not amount to felony. 

And therefore the judgment of the court is, that they be 

all diſcharged of this indictment. 8 


A bill of indictment was afterwards found againſt all 
the priſoners, and proſecuted at the expence of the Crown 
upon the repreſentation of the judges, for a conſpiracy, 
in which the principal facts found by the ſpecial verdict 
on the felony-bill were charged. On this indictment they 
were all convicted : and the court gave judgment, that 
they be all ſet in and upon the pillory twice; that they 
ſtand committed for ſeven years, and until they find ſure- 
ties for their good behaviour for three years afterwards. 
One of them (agen) loſt his life in the pillory through 
the reſentment of the populace. And on that account the 
others did not ſtand a ſecond time. But they are all in 
Newgate very cloſely confined under their ſentence, 
What follows In the caſe cited in the marginaT note, p. 126. from 
was not deiver- 1 And. 195. the indictment was holden to be ſufficient, 
| though the words of the ſtatute of Ph. and Ma. were not 
purſued ; the words excitavit, movit, & procuravit being 
deemed tantamount to the words of the ſtatute, and 
deſcriptive of the ſame offence. | 
I take this caſe to be good law, though I confeſs it is 
the only precedent I have met with, where the words of 
the ſtatute have been totally dropped. And I the rather 
incline to this opinion, becauſe I obſerve that the legiſla- 
ture, in ſtatutes made from time to time concerning apeeſ- 
ſaries before the fact, hath not confined itſelf to any cer- 
tain mode of expreſſion ; but hath rather choſen to make 
uſe of a variety of words, all terminating in the fame 
general idea, ag is 35 
1 31 Elis. e. 2. Some * ſtatutes make uſe of the word acceſſaries, ſin- 
: 2. H Vi. gly, without any other words deſcriptive of the offence. 
©. — C. 3. Others + have the words, abetment, procurement, help- 
11 Ed. VE ing, maintaining and counſelling, or, ; aiders, abettors, 
1 * ek M. procurers, and counſellors. One ꝗ deſcribeth the offence 
c. 4. by the words, command, counſel, or hire; another 5 call- 
$ 39 Wis, © 9: = : 1 e e 


eth | 
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eth the offenders, procurers, or acceſſaries. One, * having 3 &4 W. 4 
made uſe of the words, comfort, aid, abet, aſſiſt, coun. M. e. 9. 


ſel, hire, or command, immediately afterwards in deſeri- 
bing the ſame offence in another caſe, uſeth the words 


_ counſel, hire, or command, only. + One ſtatute calleth + 1 A. tt. a. 
them counſellors and contrivers of felonies ; and many © 9 


others make uſe of the terms counſellors, aiders, and 
| abettors, or barely aiders and abettors. 

From theſe different modes of expreſſion, all plainly 
deſcriptive of the ſame offence, I think one may ſafely 
conclude, that in the conſtruction of ſtatutes, which ouſt 
_ clergy in the caſe of participes criminis, we are not to be 
governed by the bare ſound, but by the true legal import 
of the words; and alſo, that every perſon who cometh 
within the deſcription of theſe ſtatutes, various as they are 
in point of expreſſion, is in the judgment of the legiſla- 
ture an acceſſary before the fact; unleſs he is preſent at 
the fact, and in that caſe he is undoubtedly a principal. 


Two of theſe miſereants, Macdaniel and Berry, toge- 
ther with one Mary Jones, were afterwards indicted for 
murder upon a conſpiracy of the like nature againſt one 
Lidden; who was convicted and executed for a robbery 
on the highway, upon the evidence of Berry and Jones. 

Upon this indictment they were tried, and, the ſpecial 
matter being ſet forth in the indictment, the court ſuffer- 
ed them to be convicted, but immediately reſpited judg- 
ment; in order that the point of law might be more fully 


_ conſidered upon motion in arreſt of judgment. But the (See 4 Black. 
_ attorney-general declining to argue the point of law, © 14, p. 196. 
the priſoners were at a ſubſequent ſeffion diſcharged of _—- 


that indictment. _- | 
This proſecution, I am ſatisfied, aroſe from a lauda- 
ble zeal for keeping the fountains of juſtice pure and un- 
2 and a juſt indignation againſt an offence of this 
gnal enormity. _ 1 F 
It muſt be confeſſed, that there are ſtrong paſſages in 
our antient writers which greatly countenance a proſecu- 
tion of this kind. But thoſe writers muſt always be read 
with great caution. upon the ſubject of homicide. 
Fr e 
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Bracton, whom the writers of that age for the moſt 
part follow, was a doctor of both laws before he came to 
the bench. It is no wonder therefore, that having before 
him no tolerable ſyſtem of the Engliſh law, then in it's 


infant-ſtate, he ſhould adopt what he found in the books 


of the civil and canon law, which he had read and ſeem- 
eth to have well underſtood F. 

Succeeding writers of that age refined upon him, and 
in their looſe way wrote upon the ſubject rather as divines 
and caſuiſts than as lawyers; and ſeem to have conſidered 
the offence merely in the light in which it might be ſop- 
poſed to be conſidered in foro cœli. 

But the practice of many ages backwards doth by ne 
means countenance their opinion. | 


And during all the violence and rage of the profecn— 


tion againſt Dr. Oates, it ſeemeth not to have entered into 


the imagination of thoſe concerned in it, or of the court, who 
would not have ſpared him if they could have taken their 
full blow at him, that the offences of which he was con- 
victed could have been ſo charged as to have reached his life: 
though the judgment they paſſed on him, the moſt crue] 
I believe that ever was given in M'ſiminſter-Hall in caſe of 


a | miſdemeanour, mi ine probably have ended in his death * 8 


e Een Richard Maſon's Caſe. 


T Wi nche/ter Summer-aſſizes 1756 Richard Maſn | 
was indicted before Mr. Serjeant Willes, who went 
Judge of aſſize that circuit, for the wilful murder of Hil- 


- liam Maſon his brother; and was upon full evidence con- 
victed to the ſatisfaction of the ſerjeant, and judgment of 


death was paſſed on him. But the ſerjeant being informed 
that ſome gentlemen of rank at the bar doubted, whether 
upon the circumſtances given in evidence the offence 
amounted to murder or manſlaughter, he reſpited execu- 
tion till the opinion of the judges could be taken upon 
the caſe, which he reported to have been as followeth. 


Va Fg — 


dee Di g. 1.48. tit. 8. ad legem ( D de Sicariis. 7% 9. 
tit. 2. 44 l. gem Aguiliam; and the writers on the canon law, 
collected by Linwoed, I. 1. tit. 11. verb. Ve Occides. . 

+ See-4 St. Tri. The proceedings againſt him, and oe 


The 


fell from the court at the time of giving judgment. 


THE R E P OH . 


The priſoner, with the deceaſed and another brother 
and ſome neighbours, was drinking in a friendly manner 
at a publick houſe; till growing warm in liquor but 
not intoxicated, the priſoner and the deceaſed began in 
idle ſport to pull and puſh each other about the room. 
They then wreſtled one fall, and ſoon ee played 
at cudgels by agreement, | 

All this time no tokens of anger appeared on either 
fide, till the priſoner in the cud gel-play gave the deceaſed: 
a ſmart blow on the temple. The deceaſed thereupon 
grew angry, and throwing away his cudgel cloſed in 
with the priſoner, and they fought a ſhort ſpace in good 
earneſt : but the company interpoſing they were ; Joon 
parted, : 

The priſoner then quitted the room in anger ; and 
when he got into the ſtreet was heard to ſay, Damnation 
<< ſeize me if I do not fetch ſomething and ſtick him.“ 
And being re proved for uſing ſuch expreſſions he anſwered, 
„I'll be damned to all eternity if I do not fetch ſome- 
c thing and run him through the body.“ 
The deceaſed and the reſt of the company continued 
in the room where the affray happened: and in about 
half an hour the priſoner returned, having put off a ſlight 
thin coat he had on when he quitted the room, and put 
on one of a coarſe thick cloth, The door of the room 
being open into the ſtreet, the priſoner ſtood leaning 
againſt the door- poſt, his leftyhand in his boſom and a 
cudgel in his right, looking in upon the company, but not 
ſpeaking a word. 

The deceaſed ſceing him in that poſture invited him into 
the company; but the priſoner anſwered, I will not 
„ come in. Why will you not?“ ſaid the deceaſed. 
The priſoner replied, % Perhaps you will fall on me and 
beat me.” The deceaſed aſſured him he would not; 

and added, . Beſides you think yourſelf as good a man 
as me at cudgels, perhaps you will play at cudgels 


& with me.” The priſoner anſwered, << I am not afraid 


to do ſo if you will keep off your fiſts.” 

Upon theſe words the deceaſed got up and went to- 
wards the priſoner, who dropped the cudgel as the deceaſed 
was coming up to him. The deceaſed took up the cud- 
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8 land wich it gave the priſoner two blows on | the ſhoulder. 

he priſoner immediately put his right-hand into his bo- 
ſom, and drew out the blade of a tuck-ſword crying, 
* Damn you, ſtand off or Þ'll ſtab you ;” and immedi- 
ately, without giving the deceaſed time to ſtep back, 


made a paſs at him with the ſword, but miſſed —4 The 5 


deceaſed thereupon gave back a little, and the priſoner, 
ſhortning the ſword in his hand; leaped forward toward 
the deceaſed, and ſtabbed him to the heart, ud he in- 
ſtantly died. | 
The judges having had copies of the caſe left at their 
chambers met in Afichaelmas vacation at Lord Mansfield's 
_ chambers and unanimouſly agreed, that there are in this 
caſe ſo many circumſtances of deliberate malice and deep 
revenge on the defendant's part, that his offence cannot 
be leſs than wilful murder. He vowed he would fetch 
| ſomething to ſtick him, to run him through the body. 
Whom did he mean by him? Every circumſtance in the 
caſe ſheweth he meant his brother. He returned to the 
company provided to appearance with an ordinary cud- 


gel, as if he intended to try {kill and manhood a ſecond 


time with that weapon; but the deadly weapon was all 
the while carefully concealed under his coat; which moſt 
probably he had changed for the e of concealing 
the weapon. 5 
He ſtood at the door refuſing to come nearer, but art- 
fully drew on the diſcougſe of the paſt quarrel; and as 
| ſoon as he ſaw his brother diſpoſed to engage a ſecond 
time at cudgels, he dropped his cudgel and betook him 
to the deadly weapon, which till that moment he had 
. concealed. 

le did indeed bid his brother ſtand off; but be gave 
him no opportunity of doing ſo before the firſt paſs was 
made. His brother retreated before the ſecond, but he 
advanced as faſt, and took the revenge he had vowed. 
The circumſtance of the blows before the ſword was 
produced, which I preſume might weigh with the gentle- 
men who doubted, altereth not the caſe at all, nor doth 
the preceedent quarrel; becauſe, all circumſtances conſi- 


dered, he appeareth to have returned with a deliberate 


reſolution to take a deadly revenge for what had paſſed ; 
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and the blows were plainly a provocation ſought on his 
part, that he might execute the wicked purpoſe of his 
heart, with ſome colour of excuſe. _ he” 
le was ſoon afterwards executed. 


See Hale's Sum. 48. and 1 Hale 457. two caſes of 
provocations ſought adjudged murder; though coming far 
ſhort of this in point of malignity. 


The Caſe of Richard Curtis. 

IE was indicted, at the Summer-aflizes 17 56 for the 
11 town and county of Newca/tle upon Tyne, for the 
murder of J/illiam Atkinſon.  _ | ES 
Upon the trial the cafe appeared to be, that a proceſs 
in the nature of a capias ad ſatisfactendum iſſued againſt 
one Charles Cowling out of the town-court, directed to 
Toſeph Dixon a ſerjeant at mace belonging to the court; 
who got John Suretees another ſerjeant at mace to go and 
Execute 1t for him. Suretees accordingly went to Cowling's 
workſhop adjoining to his houſe, and taking hold of him 
told him that he had an execution againſt him. Cowling 
demanded a fight of the proceſs; which being refuſed, 

| Cowling with the aſſiſtance of the priſoner by force and 
violence reſcued himſelf. _ 5 | 
Suretees immediately acquainted Dixon with what 
had happened; and thereupon Dixon prevailed upon the 
mayor's officer to inſert the name of Suretees in the pro- 
ceſs ; and Suretees then went before a juſtice of the peace 
for the town and county and made information on oath, 
that he did, by virtue of the ſaid proceſs to him and Je- 
ſeph Dixon directed, apprehend the ſaid Cowling, who 
by wreſtling and ſtrokes got out of his hands and made his 


eſcape. 


The juſtice thereupon granted a warrant directed to 
all ferjeants at mace, conſtables, and other officers within 
the ſaid town and county, reciting the proceſs already 

mentioned, that Suretees had that day arreſted Cowhng by 
virtue thereof, and that Cowling had by wreſtling and 
ſtrokes reſcued himſelf, and commanding all officers &c 


to apprehend the ſaid Cowling and to bring him before the 
RE juſtice 
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juſtice who granted the warrant, or any other Juſtice of 


the peace of the town and county, to be dealt with i in the 


premiſes as the law directeth. 

Upon the receipt of this warrant, Dixon and 3 
(who were both ſerjeants at mace) went back to Cowling's 
workſhop, taking with them the deceaſed and one Coul- 


fon as their afliftants. They found the ſhop-doors ſhut, 


and calling to Cowling, who was there with the priſoner, 


informed him, that they had an eſcape-warrant- againſt 


him, and required him to ſurrender ; otherwiſe they ſaid 
they would break open the door, 
Cowling refuſed to ſurrender ; and the es, look- 


ing out at a window with an ax in his hand, ſwore, that 
' the firſt man that entered ſhould be a dead man. Dixon 


however with Coulſon and the deceaſed broke open the 
ſhop-door ; and the deceaſed being foremoſt in entering 
the ſhop, the priſoner at one blow, with the ax on the 


left fide of the head, killed him on the ſpot. 


Upon this evidence the priſoner was found guilty of 


wilful murder. But ſome gentlemen of the profeſſion ex- 


preſſing their doubts to the judge who tried him, he re- 
ſpited execution till the opinion of the other judges could 
be had on the caſe, | 
In Trinity term 1757 eleven of the judges had a con- 
ference on the caſe, and nine of them, with whom juſ- 
tice Milmot who was abſent concurred, were clearly of 


opinion that the defendant is guilty of murder. Two of 


the judges held it to be manſlaughter. All the judges 
preſent at the conference agreed, that the juſtice's warrant, 
though obtained by very unwarrantable practice on the 
part of Dixon, and by perjury on the part of Suretees, was 
a legal warrant for the arreſting Cowling for a breach of 


the peace. For in caſes wherein the juſtice of the peace 
* hath juriſdiction, and in this he undoubtedly had, the 


legality of his warrant will never depend on the truth of 
the information whereon it is grounded. : | 
They likewiſe agreed, that peace-officers, having a 


legal warrant to arcet for a bree of the peace, may 
. break open doors, after having demanded admittance and 
gi ven due notice of their warrant. 


The 


T 
The point on which they divided was, whether in this 
caſe ſuch due notice had been given. 

The nine judges were of opinion, that no preciſe form 
of words is required in a caſe of this kind, It is ſufficient 
that the party hath notice, that the officer cometh not as 
a mere treſpaſſer, but claiming to act under a proper au- 
thority: and if, after this notice, he be reſiſted, and he or 
any of his aſſiſtants killed in conſequence of ſuch reſiſt- 
ance, it will be murder; provided it cometh out in evi- 
dence that the officer had à legal warrant. 

The perſon making ſuch reſiſtance, after ſuch notice, 
doth it at his own peril. He acteth avowedly and delibe- 

rately in defiance of the ordinary courſe of juſtice. And 
therefore it will be no excuſe on his part to ſay, that he 
did not know or believe that the officer came armed with 


a proper authority. This rule is founded on the policy of 


the law, and upon every principle of government. 
The judges who differed thought, that the officers ought 
to have declared in an explicit manner what ſort of war- 
rant they had. = 

They ſaid, that an eſcape doth not ex vi termini; nor 
in the notion of law, imply any degree of force or breach 
of the peace; and conſequently the priſoner had not due 
notice, that they came under the authority of a warrant 
grounded on a breach of the peace. And for want of this 
due notice the officers are not to be conſidered as acting 
in in diſcharge of their duty, but as mere treſpaſſers. 

On this queſtion alone the caſe turned. 

But a few of the judges, who conceived the fact to be 
murder, were of opinion, that it would have been ſo, even 
admitting that the officers could not have juſtified the 
breaking open the door. Here was no arreſt actually 
made, the officers even admitting that due notice had 
not been given, had committed a bare treſpaſs in the 
houſe of Cowling, where the priſoner happened to be; no 
treſpaſs done to the property of the pond. no — 
on his perſon. 

But admitting that a treſpaſs in the WY with an 
intent to make an unjuſtifiable arreſt on the owner, could 
be conſidered as ſome provocation to a byſtander; yet ſure- 
* the eee a man's brains out, or cleaying him down 
with 
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with an ax on ſo light a provocation, ſavoureth rather of 
brutal rage, or, to ſpeak more properly, of diabolical miſ- 
chief, than of human frailty. And it ought always to be 
remembered, that, in all caſes of homicide on ſudden pro- 
vocation, the law nn to human frailty, and to 
that alone. | 
Beſides, the circumſtance of the priſoner's ſtanding | 
with the ax in his hand, declaring before any attempt to 
enter the ſhop, That the firſt man that did enter ſhould 
© be a dead man,” ſheweth it to be an act of deliberation 
as well as cruel 
And where the circumſtances of deliberation and cruel- | 
ty concur, as they do in this caſe, the fact is undoubtedly 
murder; as flowing from a wicked heart, a mind grie- 
vouſly depraved, and acting from motives highly criminal. 
Which is the genuine * notion of malice in our law. 
cro. Car. 301. In the cafes of Sir H. Ferrers's ſervant and of Hoplin 
2 (W.) 34%. Hugget, which were mentioned on this occaſion, there was 
* a mutual combat, blows given or paſſes made on each 
| fide; the parties fought upon equal terms; and when 
; that is the caſe, be the original provocation ever ſo ſlight, 
every blow or 'paſs becometh a freſh provocation ; the 
blood kindleth every moment, and in the tumult of the 
paſſions the voice of reaſon is not heard. i 
L. Raym. 1296. J muſt confeſs, that the circumſtance of a mutual com- 
bat was wanting in the caſe of The Queen againſt Tooly 
and others, which was likewiſe mentioned on this occa- 
ſion; but that caſe, I ſpeak it with great deference, ſtand- 
eth, as I conceive, on no better grounds than the opinion 


of ſeven learned Judges inn five +. 


In the Caſe of Earl Ferrers, April 17, 1760. 
\ HE Houſe of Peers unanimouſly found Earl Ferrers 
uilty of the felony and murder whereof he ſtood 


iced; and the Earl being brought to the bar, the High 
122 acquainted him therewith ; and the Houſe imme- 


See the printed 
trial. | 


— 


* "ON | Diſcourſe TI. MIND? the ts 2 e 
254 See the — on — chap. 8. feet. 10. 
. diately 
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diately adjourned to the chamber of Parliament, and hav- 


ing put the following 3 to the judges e ne 
to the next day. | 


5100 «© Whether a Peer indifted af felony and murder, 
< and tried and convicted thereof before the Lords in 
« Parliament, ought to receive judgment for the ſame 
“ according to the proviſions of the act of Parliament of 
the 25th year of his Majeſty's reign, intitled An act for 
cc better preventing the horrid crime of murder? 


d, 66 Suppoſing 4 Peer ſo indifted and 830 

_ ©© ought by law to receive ſuch judgment as aforeſaid, 
„ and the day appointed by the judgment for execution 
„ ſhould lapſe before ſuch execution done, whether a 
new time may be appointed for the execution, and by | 
« whom?” 


Ontha ati te Hed cher ſitting in the chamber of 


Parliament, the Lord Chief Baron, in the abſence of the (Sir Thomas 
Chief Juſtice of the Common Pleas, delivered in writing Fer.) 


the opinion of the judges, which they had * on and 
reduced into form that morning. 
His Lordſhip added many weighty W in ſupport 
of the opinion, which he urged with great ſtrength and 
e and delivered with a becoming 2 


To the firſt queſtion. 


6 We are all of opinion, that a Peer indicted of 
 * felony and murder, and tried and convicted thereof be- 
<< fore the Lords in Parliament, ought to receive judg- 
ment for the ſame according to the proviſions of the 
act of Parliament of the 25th year of his Majeſty's reign, 
« intitled An att for ne e the borfid crime of 
„murder. 


ro che ſecond queſtion. 
6 Suppoſing the day appointed by the — 
„ for execution ſhould lapſe before ſuch execution done 
0 (which however the law will not preſume) We are all 
of opinion, that a new time may be appointed for the 
execution either by the High Court of Parliament before 


* which ſuch Peer ſhall have been attainted, or b y the court 
« of 
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1 of King's Bench, the Parliament not then ſitting; the 
| *© Fecord of the attainder being properly removed into 
é that court.” | 


The reaſons the judges went upon in their anſwer to 
the firſt queſtion are I preſume too obvious to be men- 

_ tioned at large; and the Houſe reſolved and ordered, That 
judgment ſhall be pronounced in Weſiminjter-ball Par- 
ſuant to the late act. | 

The reaſons upon which the zndges founded their an- 
ſwer to the ſecond, relating to the farther proceedings of 
the Houſe after the High Steward's commiſſion diſſolved, 
which is uſually done upon pronouncing judgment, may 
poſſibly require ſome farther diſcuſhon. I will therefore, 
before I conclude, mention thoſe which weighed with me, 
and I believe with many others of the judges. 

The Houſe, before they adjourned to the court-room 
in 1:ftminſter-hall for pronouncing judgment, reſolved. 
and ordered, That execution be reſpited to the 5th day of 
May following. Upon which day execution was done at 
Tyburn purſuant to the judgment, and the body delivered 
at Surgeons-hall t& be diſſected and anatomized. 


The writ to the ſheriffs for execution was as follow- 


George the a, by the grace of Ged of 6 Bri- 
tain, Fra: rance, and Ireland King, defender of the faith and 
fo forth, To the fheriffs of London and ſheriff of Middleſex, 
Greeting : Whereas Lawrence Earl Ferrers viſcount Tam- 
worth hath been indicted of felony and murder by him done 
and committed, which ſaid indictment hath been certified be- 
fore us in our preſent Parliament ; and the ſaid Lawrence 
Earl Ferrers viſcount Tamworth hath been thereupon ar- 
raigned, and upon ſuch arraignment hath pleaded not guilty ; 
and the ſaid Lawrence earl Ferrers viſcount Tamworth 
hath before us in our ſaid Parliament been tried; and in due 

Vorm of law convicted thereof ; and whereas judgment 
hath been given in our ſaid Parliament, that the ſaid Law- 
rence Earl Ferrers viſcaunt Tamworth fhall be hanged by 
the neck till he is dead, and that his body be diſſected and 
anatomized, the execution of which FR yet remain. 

oh 
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eh to be done, abe require, and by theſe preſents Aricty com- 
mand you, that upon Monday the 5th day of May inſtant, 
between the hours of nine in the morning and one in the 
afternoon of the ſame day, him the ſaid Lawrence Earl 


Ferrers vi/count Tamworth without the gate of our Tower of 
London (to you then and there to be delivered as by another 
writ to the lieutenant of our Tower of London, or to his 
deputy directed, we have commanded) into your cuſtody you 


' then and there receive, and him in your cuſtody fo being you 
. farth with convey to the accuſiomed place of execution at Ty- 
burn, and that you do cauſe execution to be done upon the 


ſaid Lawrence Earl Ferrers viſcount Tamworth in your cuſ- . 
tody ſo being, in all things according to the ſai judgment. 
And this you are by no means to. omit at your peril, Mit- 
neſs ourſelf at Weſtminſter the Jn day of May, in the 


_ 33d year ED our * 


Yorke and Sn 


e Ee. 


Every proceeding in the Houſe of Peers acting ir in it's 


judicial capacity, whether upon writ of error, impeach- 
ment, or indictment removed thither by certiorari, is in 


judgment of law a proceeding before the King in Par- 


liament and therefore the Houſe: i in all thoſe caſes may 


not improperly be ſtiled, The court of our Lord the King 
in Parliament. 


This court is founded upon W uſage, upon 


the law and cuſtom of Parliament, and is part of the ori- 
| mar ſyſtem of our conſtitution. 


It is open for all the purpoſes of judicature during the 


_ continuance of the Parliament: it openeth at the begin- 
ning, and ſhutteth at the end of every ſeſſion; juſt as the 


court of King's Bench, which is likewiſe in judgment 


of law holden before the 1 himſelf, openeth and * 
teth with the term. 
The authority of this court, or, if I may uſe the ex- 


preſſion, it's conſtant activity for the ends of publick juſ- 


tice independent of any ſpecial powers derived from the 


| Crown, is not doubted in the caſe of writs of error from 


thoſe courts of law whence error lieth in Parliament, and 
of bop tn rw for neee | 


It 
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It was formerly doubted, whether in the caſe of an im- 
peachment for treaſon, ny in the caſe of an indittment 
againſt a Peer for any capital crime removed into Parlia- 
ment by certiorar;,—whether in theſe caſes the court can 
proceed to trial and judgment without an High Steward 
appointed by ſpecial, commifiion from the Crown. 
This doubt ſeemeth to have ariſen from the not diſ- 
tinguiſhing between a proceedin ng in the court of the High 
Steward, and that before the King in Parliament. The 
name, ſile, and title of office is the ſame in both caſes, 
but the offices, and the powers and preheminences annexed 
to them, differ very widely; and ſo doth the conſtitution 
of the courts where the offices are executed. The iden- 
tity of the name may have confounded our ideas, as equi- 
vocal words often do if the nature of things is not attend- 
ed to; hut the nature of the offices properly ſtated will, 
I hope, remove every doubt on theſe points. 
In the court of the High Steward, he alone is judge in 
all points of law and practice; the Peers triers are merely 
judges of fact, and are ſummoned by virtue of a precept 
from the High Steward to appear before him on the day 
appointed by him for the trial, Ur rei veritas melius 
ſciri poterit. 
"The High Steward's commiſſion, ater reciting that an 
indictment hath been found againſt the Peer by the grand 
jury of the proper county, impowereth him to ſend for 
the indictment, to convene the priſoner before him at ſuch 
day and place as he ſhall appoint ; then and there to hear 
and determine the matter of ſuch indictment; to cauſe 
the Peers triers tot & tales per ques rei veritas melius ſciri 
poterit, at the ſame day and place to appear before him; 
veritateque inde compertd, to proceed to judgment accord- 
ing to the law and cuſtom of e and thereu your to 
award execution“. a 
Buy this it is plain, that the ſole right of judiesture i is 
in caſes of this kind veſted in the High Steward; that it 
reſideth ſolely in his perſon; and conſequently without 
this commiſſion, which is but in nature of u ion of 
_ and terminer, no one ſtep Can be taken in order to 


ad * _ —_— — — — 


® See Lord 6 8 — as ; High — and * 
writs and precepts preparatory to the trial in Lord Morley 8 caſe. 
7 St. Tri. 422, 423. 
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a trial : and that when his commiſſion is diſſolved, which 


he declareth by. breaking his ſtaff, the court no nen 


exiſteth. | 

But in a trial of a Peer in full Parliament, or, to ſpeak 
with legal preciſion, before the King in Parliament, for 
a capital offence, whether upon impeachment or indict- 
ment, the caſe is quite otherwiſe. Every Peer preſent at 
the trial, (and every temporal Peer hath a right to be 


| _ preſent in every part of the proceeding, ) voteth upon every 


queſtion of law and fact; and the queſtion is carried by 
the major vote; the High Steward himſelf voting merely 


as a Peer and member of that court in common with the 


reſt of the Peers, and in no other right. 
It hath indeed been uſual, and very expedient it is in 
point of order and regularity, and for the ſolemnity of 


the proceeding, to appoint an officer for preſiding during 
the time of the trial and until judgment, and to give 
him the ſtile and title of Steward of England. But this 


maketh no ſort of alteration in the conſtitution of the 


court. It is the ſame court founded in immemorial uſage, 


in the law and cuſtom of Parliament, whether ſuch ap- 


painument be made or not. 
It acteth in it's judicial capacity in every order mach 


touching the time and place of the trial, the poſtponing 


the trial from time to time upon petition according to 
the nature and circumſtances of the caſe, the allowance 


or non- allowance of counſel to the priſoner, and other 


matters relative to the trial; and all this before an High 
Steward hath been appointed “. And ſo little was it appre- 
hended in ſome caſes, which Iſhall mention preſently, that 
- the exiſtence of the court depended on the appointment 


of an High Steward, that the court itſelf directed in what 


manner and. by what "form of words he ſhould be appointed. 

It hath likewiſe received and recorded the priſoner's con- 

feſſion, which amounteth to a conviction, before the ap- 

pointment of an High Steward, and hath allowed to pri- 

ſoners the benefit of acts of general pardon, where 

appeared intitled to it, as well without the appointment f 
an in High Steward, as after his commiſſion diſſolved. 


See the oedors previous to "the tial in the caſes of the 
| Lords Kilmarnock &c, and Lord Lewa, and many other modern 
_ caſes. 
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And when, in the caſe of impeachments, the com- 
mons have ſometimes at conferences between the Houſes 
attempted to interpoſe in matters preparatory to the tria], 


the general anſwer hath been, This is a point of judi- 


« cature upon which the Lords will not confer, they im- 
6 poſe ſilence upon themſelves,” or to that effect. I need 
not here cite inſtances; every man who hath conſulted the 
Journals of either Houſe hath met with many of them. 

Iwill now cite a few caſes applicable, in my opinion, 


to the preſent queſtion: and I ſhall confine myſelf to ſuch 


Lords* Journal. 


to appoint an High Steward for thoſe purpoſes. - 


as have happened ſince the reſtoration ; becauſe in queſ- 


tions of this kind, modern caſes, ſettled with deliberation 
and upon a view of former precedents, give more light 


and ſatisfaction than the deepeſt ſearch into antiquity can 
afford; and alſo becauſe the prerogatives of the Crown, 
the privileges of Parliament, and the rights of the ſubject. 
in general, appear to me to have been more ſtudied and 
better underſtood at, and for ſome years before that period, 
than in former ages. e, ee RS 

In the caſe of the Earl of Danby and the popiſh Lords 
then under impeachments, the Lords on the 6th of May 
1679 appointed time and place for hearing the Earl of 
Danby by his counſel upon the validity of his plea of 
pardon, and for the trials of the other Lords; and voted 
an addreſs to his Majeſty praying that he would be pleaſed - 


| Theſe votes were on the next day communicated to 
the Commons by meſſage in the uſual manner. 
On the 8th, at a conference between the Houſes upon 
the ſubject- matter of that meſſage, the Commons expreſſed 
themſelves to the following effect, They cannot appre- 
hend what ſhould induce your Lordſhips to addreſs his 
«© Majeſty for an High Steward for determining the vali- 
<< dity of the pardon which hath been pleaded by the Earl 
© of Danby, as alſo for the trial of the other five Lords, 
<< becauſe they conceive the conſtituting an High Steward 
<< is not neceſlary, but that judgment may be given in Par- 
liament upon impeachment without an High Steward” 
and concluded with a propoſition, that for ayoiding any 
Interruption or delay a committee of both Houſes might 


IT 


, : 


| 


N 
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be nominated to conſider of the moſt proper ways and 
methods of proceeding. 


This propoſition the Houſe of Peers after a long 455 
bate rejected. | 


Diſſentientibus, Finch * enen and many 


other Lords. | 
However on the 1 Ith the Gomo propoſition of 
the 8th was upon a ſecond debate agreed to, and the Lord 
Chancellor, Lord Prefident, and ten other Lords were 


named of the committee, to meet and confer with a com- 


mittee of the Commons. 
The next day the Lord Preſident reported, that the 


committees of both Houſes met that morning, and made 


an entrance into. the buſineſs referred to them ; that the 


Commons defired to ſee the Commiſſions which are pre- 


pared for an High Steward at theſe trials, and alſo the 


Commiſſions in the Lord Pembroke's, and the Lord 


Morley's caſes. 


That to this the Lords Committees ſaid The High 


Steward is but Speaker pro tempore, and giveth his vote 
as well as the ather Lords: this changeth not the na- 
<< ture of the court.” And the Lords deglared, That 
+0 they have power enough to proceed to trial, though the 
 « King ſhould not name an High Steward +.” 


That this ſeemed to be a ſatisfaction to the Commons 
provided it was entered in the Lords' Fournals, which are 


records. 


Accordingly c on the ſors day, 60 It is PR IE and 


ordered by the Lords ſpiritual and temporal in Parlia- 


„ ment allembled, that the office of an High Steward 


c upon trials of Peers upon impeachments is not 
* © neceſlary to the Houſe of Peers; but that the Lords 
* may proceed in ſuch trials if an High Steward be not 
_ © appointed according to their humble del; re 1. 2 


* Afterwards Earl of Nottingham. | 


+48 the Commons? Journal of the 15th of May it ſtandeth - 


thus, The:r Lordſhips farther declared to the committee, that 


a Lord'High Steward was made bac vice only; that notwith- 
ſanding the making of a Lord High Steward the court re-' 
mained the ſame and was not thereby altered, but ſtill remained 
the court of Peers in Parliament; that the Lord High Steward 
was but as aſpeaker or chat:man, for the more e proceeds | 
ing at the trials. 
e reſolution my Lore Chief Berens refer to and cited 
in his argument upon the ſecond queſtion * tothe judges, 


| which 1 1s before ſtated. 
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on the 13th the Lord Preſident reported that the com- 
mittees of both Houſes had met that morning and diſcour- 
ſed in the firſt place on the matter of a Lord High Stew 
ard, and had peruſed former commiſſions for the office 
. Hig h Steward : and then putting the Houſe in mind of 
3 and reſolution of the preceeding day, he propoſed 
fon the committees, that a new commiſſion might iſſue 
ſo as the words in the commiſſion may be thus changed, 
viz. inſtead of, ac pro eo quid officium Seneſchalli Angliæ 


| (cujus preſentia in hac parte requiritur ) ut accepimus jam 


vacat, may be inſerted, ac pro eo quod proceres & mag- 
nates in parliamento noftra afſemblati nobis humiliter ſup- 
plicaverunt ut Seneſchallum Angliz pro hac vice ane vom 
dignaremur, to which the Houſe agreed *. | 
It muſt be admitted, that precedents drawn from times 
of ferment and jealouſy, as theſe were, loſe much of their 
weight; ſince paſſion and party-prejudice generally min- 
gle in the conteſt. Yet let it be remembered, that theſe are 
reſolutions in which both Houſes concurred, and in which 
the rights of both were thought to be very nearly con- 
cerned ; the Commons' right of impeaching with effect, 


and the whole judicature of the Lords in capital cafes : 
for if the appointment of an High Steward was admitted 


to be of abſolute neceſſity (however neceſſary it may be 
for the regularity and ſolemnity of the proceeding during 
the trial and until judgment, which I do not diſpute, ) 


every impeachment may, for a reaſon too obvious to be 


mentioned, be rendered ineffectual; and the Judicature 


of the Lords, in all capital caſes, nugatory. 


Tt was from a jealouſy of this kind, not at that junc- | 


ture altogether groundleſs, and to guard againſt every 


thing from whence the neceſſity of an High Steward in 
the caſe of an impeachment might be inferred, that the 
Commons propoſed and the Lords readily agreed to the 
amendment in the Steward's commiſſion which I have 
already ſtated : and it hath, I confeſs, great weight with 


This e een aroſe from an exception taken to the 
commiſſion by the committee for the Commons, which, as it 
then ſtood, did in their opinion imply, that the conſtituting a 
Lord High Steward was neceſſary, Whereupon it was agreed by 
the whole committee of Lords and Commons, that the com- 
miſſion ſhould be recalled, and a new commiſſion, according 
to the ſaid amendment, iſſue to bear date after the order and 
reſolution of the 12th, (Commons nn of the 15th of May). 


"_ 
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me, that this amendment, which was at the ſame time 


directed in the caſes of the five Popiſh Lords when com- 


miffions ſhould paſs for their trials, hath taken place in 
every. commiſſion upon impeachments for treaſon ſince 


that time *. And I cannot help remarking, that in the caſe 
of Lord La when neither the heat of the times, nor 

the jealouſy of parties had any ſhare in the proceeding, the 

| Houſe ordered, That the commiſſion for appointing a 
„Lord High Steward ſhall be in the like form as that for 

& the trial of the Lord Viſcount Stafford, as entered in the 
Journal of this Houſe the zoth of November 1680, 
Dh except that the ſame ſhall be in the Engliſb Lan- 

uage +,” | 
will make a ſhort obſervation on this matter. 


The order on tne 13th of May 1679 for varying the 


form of the commiſlion was, as appeareth by the Journal, 
plainly made in conſequence of the reſolution of the 12th, 


and was founded on it; and conſequently the conſtant 
unvarying practice, with regard to the new form, goeth 


in my opinion a great way towards ſhewing, that, in the 


ſenſe of all ſucceeding times, that reſolution was not the 
reſult of faction or a blameable jealouſy, but was founded 


in ſound reaſon and true policy. 
It may be objected, that the reſolution of the 12th of 
May 1679 goeth no farther than to a proceeding upon 
| impeachment, 
The letter of the refolutios; it is admitted, goeth no 
farther, but this is eaſily accounted for. A proceeding by 
impeachment was the ſubject- matter of the conference, 
and the Commons had no pretence to interpoſe in any 
other. But what ſay the Lords? The High Steward is but 
as a Speaker or Chairman PRO TEMPORE for the more or- 
 derly proceeding at the trials; the appointment of him doth 
not alter the nature of the court, which ſtill remaineth the 
court of the Peers in Parliament, From theſe premiſes 
they draw the concluſion I have mentioned. Are not theſe 
premiſes equally true in the caſe of a procezding ure in- 
dictment? They undoubtedly are. 


Dee in the State Trials the 1e commiſſions i in the * or the 
Earl of Oxford, Earl of Derwent water and orhers, Lord Minton, 


and Lord Lovat. 
dee the proceedings printed by order of the Houſe of 


K 2 £ © 


| Lords. (4/6. Feb. I 1749). 
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It muſt likewiſe be admitted, that in the proceeding 
upon indictment the High Steward's commiſſion hath 
never varied from the antient form in ſuch caſes; the 
words objected to by the Commons, Ac pro es quid offi- 
cium Seneſchalli Angliæ (cujus preſentia in hac parte 
requiritur) ut accepimus jam vacat, are ſtill retained. But 
this proveth no more than that the great ſeal, having no 
authority to vary in point of form, hath from time to time 
very prudently followed antient precedents, 

I have already ſtated the ſubſtance of the ene in 
a proceeding in the court of the High Steward. I will 
now {tate the ſubſtance of that in a proceeding i in the court 
of the Peers in Parliament ; and ſhall make uſe of that in 
the caſe of the Earl of Ke and others, as bein 
the lateſt and in point of form agreeing with the former 
precedents. | 

The commiſſion, after reciting that Villiam Earl of 

Kilmarnock &c ſtand indicted before commiſſioners of 
gaol-delivery in the county of Surry for high treaſon in 
levying war againſt the King, and that the King intend- 
eth that the ſaid William Earl of Kilmarnock 2 ſhall be 
heard, examined, ſentenced, and adjudged before himſc!f 
in this preſent Porlianens touching the ſaid treaſon, and 
for that the office of Steward of Great Britain (2wheſe pre- 
*ſence is required upon this occaſion) is now vacant as we are 
informed, appointeth the then Lord Chancellor Steward 
of Great 'Bri itain to bear, execute, and exerciſe (for this 
ng the ſaid office with all things due and belonging to 
the ſame office in that behalf. | 
What therefore are the things due and belonging to the 
office in @ caſe of this kind? Not, as in the court of the 
High Steward, a right of judicature : for the commiſſion 
itſelf ſuppoſeth that right to reſide in a court then ſub- 
ſiſting before the King in Parliament. The parties are 
to be there heard, ſentenced, and adjudged. What ſhare in 
the proceeding doth the High Steward then take? By the 
pradtice and uſage of the court of the Peers in Parliament 


be giveth his vote as a member thereof with the reſt of 
the Peers; but for the ſake of regularity and order he 
preſideth during the trial and until judgment as Chair- 
man, or r Speaker Pro tempore. In chat reſpect therefore it 
ner 
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may be properly enough ſaid, that his preſence is required | 


during the trial and until judgment, and in no other. 

_ Herein I ſee no difference between the caſe of an impeach- 
ment and of an indictment. | 
I fay during the time of the trial and until judgment, 

© becauſe the court hath, as I obſerved before, from time to 
time done various acts plainly judicial before the appoint- 


ment of an High Steward; and where no High Steward 
hath ever been appointed, and even after the commiſſion 


diſſolved. | . 
Iwill to this purpoſe cite a few caſes. 
I begin with the lateſt, becauſe they are the lateſt, and 
were ruled with great deliberation, and for the moſt part 
upon a view of former precedents, _ | 
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In the caſe of the Earl of Kilmarnock and others, the Vid. proceedings 


Lords, on the 24th of Jour 1746, ordered that a writ or 

writs of certiorari be iflued for removing the indictments 
before the Houſe; and on the 26th the writ, <vhich is 
made returnable before the King in Parliament, with the 
return and indictments, was received and read. On the 
next day upon the report of the Lords Committees, that 
they had been attended by the two Chief Juſtices and 
Chief Baron and had heard them touching the conſtruc- 
tion of the act of the VIIth and VIIIth of King William, 
„for regulating trials in caſes of treaſon and miſpriſion 
of treaſon,” the Houſe upon reading the report came 
to ſeveral reſolutions founded for the moſt part on the 
_ conſtruction of that act. What that conſtruction was ap- 
peareth from the Lord High Steward's addreſs to the 
priſoners juſt before their arraignment, Having mentioned 
that act as one happy conſequence of the revolution he 
addeth, However injuriouſly that revolution hath been 


© traduced, whatever attempts have been made to ſubvert _ 
) p 


this happy eſtabliſhment founded upon it, your Lord- 


in print. 


_ ©, ſhips will now have the benefit of that law in it's full Printed trial, 


e tent... . 
need not after this mention any other judicial acts 
done by the Houſe in this caſe before the appointment of 
the High Steward; many there are: for the putting a 
conſtruction upon an act relative to the conduct of the 
court, and the right of the ſubject at the trial and -in 
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the proceedings preparatory to it; and this in a caſe en- 
tirely new, and upon a point, to ſay no more in this place, 
not extremely clear, . was undoubtedly an exerciſe of au- 
thority proper only for a court having full cognizance of 
the cauſe. „ =o 
I will not minutely enumerate the ſeveral orders made 
preparatory to the trial of Lord Lovat, and in the ſeveral 
caſes I ſhall have occaſion to mention, touching the time 
and place of the trial, the allowance or non-allowance 
of counſel, and other matters of the like kind, all plainly 
Judicial, becauſe the like orders occur in all the caſes 
where a journal of the preparatory ſteps hath been pub- 


| liſhed by order of the Peers. With regard to Lord Lovat's 


caſe, I think the order directing the form of the High + 


Steward's Commiſſion, which I have already taken notice 


of, is not very conſiſtent with the idea of a court whoſe 


wers can be ſuppoſed to depend at any point of time 


upon the exiſtence or diſſolution of that commiſſion. 


In the caſe of the Farl of Derwentwater and the other 
Lords impeached at the ſame time, the Houſe received 


and recorded the confeſſions of thoſe of them who plead- 
ed guilty long before the ze of the High Steward's Com- 


miſſion; which iſſued merely for the ſolemnity of giving 


judgment againſt them upon their conviction. 


See the proceee - 


ings in print, 


This appeareth by the commiſſion itſelf; it reciteth 
that the Earl of Derwentwater and others coram nobis in 


præ ſenti Parliamento had been impeached by the Com- 


mons for high treaſon, and had coram nobis in præſenti 
Parliamento pleaded guilty to that impeachment, and that 
the King intended that the ſaid Earl of Derquentwater and 


others de & pro proditione unde ipſi ut prefertur impetit” 


accuſat & convict exiſlunt coram nobis in præſenti Par- 


liamento, ſecundum legem & conſuetudinem hujus regni 


noſiri Magnæ Britanniæ, audiantur, ſententientur, & ad- 
Judicentur, and then conſtituteth the then Lord Chancellor 
High Steward (hac vice) to do and execute all things which 
to the office of High Steward in that behalf do belong. 
The receiving and recording the confeſſion of the pri- 
ſoners, which amounted to a conviction ſo that nothing 
remained but proceeding to judgment, was certainly an 
exerciſe of judicial authority, which no aſſembly how 
4 =; 1 great 
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great ſoever, not having full cognizance of the cauſe, 
could exerciſe. | 


In the caſe of Lord Saliſbury, who had been impeach- See the Journals 
ed by the Commons for High Treaſon, the Lords upon his of the 


petition allowed him the benefit of the act of general 
pardon paſſed in the ſecond year of Villiam and „ to 
far as to diſcharge him from his impriſonment, upon a 
conſtruction they put upon that act, no High Steward ever 
having been appointed in that caſe. 

On the 2d Od. 1690, upon reading the Earl's petition 
ſetting forth that he had been a priſoner for a year and 
nine months in the Tower notwithſtanding the late act 
of free and general pardon, and praying to be diſcharged, 
the Lords ordered the Judges to attend on the Monday fol- 
lowing to give their opinions, Whether the ſaid Earl be 
pardoned by the act. On the 6th the Judges delivered their 
opinions, That if his offence was committed before the 
| 13th of Feb. 1688, and not in Jreland or beyond the ſeas, 
he is pardoned. Whereupon it was ordered that he be 
admitted to bail; and the next day he and his ſureties 
entered into a recognizance of bail, himſelf in 10, oool, 
and two ſureties in 5000/7 each; and on the 3oth he and 
his ſureties were, after a long debate, diſcharged from their 
recognizance. 5 | | 

It will not be material to inquire, whether the Houſe 
did right in diſcharging the Earl without giving the 
Commons an opportunity of being heard; ſince in fact, 
they claimed and exerciſed a right of judicature without 
an High Steward, which is the only uſe I make of this 
cate,” „ 2 
They did the ſame in the caſe of the Earl of Carn- 

warth, and the Lords Widdrington and Nairn, long after 
the High Steward's Commiſſion diſſolved. i= 

Theſe Lords had judgment paſſed on them at the 
ſame time that judgment was given againſt the Lords 
Derwentwater, Nithſdale, and Kenmure; and judgment 
being given, the High Steward immediately broke his 
ſtaff, and declared the commiſſion. diſſolved. They con- 
tinued prifoners in the Tower under reprieves till the 
paſſing the act of general pardon in the third of King 
Gro the firſt. 2 7 
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On the 21ſt of November 1717, the Houſe being in- 


1 ed that theſe Lords had ſeverally entered into recog- 
nizances before one of the judges of the court of King's 


Bench for their appearance in the Houſe in this Seſſion of 


Parliament, and that the Lords Carnwarth and Widdring- 
ton were attending accordingly, and that the Lord Nairn 
was ill at Bath and could not then attend, the Lords 
Carnwarth and Widdrington were called in ; 3 they ſe- 


verally at the bar prayed, that their appearance might be 


recorded, and likewiſe prayed the benefit of the act for 


his Majeſty s general and free pardon. 


Whereupon the Houſe ordered, that their appearance 


be recorded ; and that they attend again to-morrow in 


order to plead the pardon. And the recognizance of the 
Lord Nairn was reſpited till that day fortnight 

On the morrow the Lords Carnwarth and IWiddrington 
then attending were called in, and the Lord Chancellor 
acquainted them ſeverally, that it appeared by the records 


of the Houſe that they ſeverally ſtood attainted of high 


See ſect. 45. of 
38. I. c. 19. 


treaſon, and aſked them ſeverally what they had to lay 


why they ſhould not be remanded to the Toter of London. 
Thereupon they ſeverally upon their knees prayed the 
benefit of the act, and that they might have their lives and 


liberty purſuant thereunto. 


And the Attorney General, who then . for that 
purpoſe, declaring that he had no objection on his Ma- 


jeſty's behalf to what was prayed, conceiving that thoſe 
Lords not having made any eſcape ſince their conviction 


were intitled to the benefit of the act, the Houſe, after 
reading the clauſe in the act relating to that matter, 


agreed that they ſhould be allowed the benefit of the par- 


don as to "og lives and liberties, and diſcharged their 
recognizances ; and gave them leave to depart without 
farther day given for their appearance. 

On the 6th of December following the like proceedings | 
were had, and the like orders made in the caſe of Lord 
Nairn. 

I obferve that the Lord Chancellot did not aſk the ſe 
Lords, What they had to ſay, why execution ſhould nat be 
auverded, There was, it is probable, ſome little delicacy 
45 s to that point. But fince the allowance of the . 
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fit of the act as to life and liberty, which was all that 
vas prayed, was an effectual bar to any future impriſon- 
ment on that account, and alſo to execution, and might 
have been pleaded as ſuch in any court whatſoever, the 
whole proceeding muſt be admitted to have been in a court 

having complete juriſdiction in the caſe, notwithſtanding 


the High Steward's commiſſion had been long diſfolved. 


Which is all the uſe I intended to make of this caſe. 
I will, not recapitulate; the caſes I have cited, and the 


concluſions drawn from them are brought into a ver 

narrow compaſs. I will only add, that it would ſound 
extremely harſh to ſay, that a court of criminal juriſdte- 
tion founded in immemorial uſage, and holden in judg- 
ment of law before the King himſelf, can, in any event what- 
ever, be under an utter incapacity of proceeding to trial 


and judgment either of condemnation or acquittal, the 
ultimate objects of every criminal proceeding, without 


certain ſupplemental powers derived from the Crown. 
Theſe caſes, with the obſervations I have made on 
them, I hope, ſufficiently warrant the opinion of the 
judges upon that part of the ſecond queſtion in the caſe 
of the late Earl Ferrers which I have already mentioned; 


and alſo what was advanced by the Lord Chief Baron in 


his argument on that queſtion, ** That though the office 
of High Steward ſhould happen to determine before ex- 
ecution done according to the judgment, yet the court 
of the Peers in Parliament, where that judgment was 
„ given, would ſubſiſt for all the purpoſes of juſtice du- 
ring the ſitting of the Parliament: And conſequently 
that in the caſe ſuppoſed by the queſtion, that court might 
appoint a new day for the execution. 7 


N. B. On the 19th of May 1760 Waſhington Earl Fer- 
rer, next brother to the late Earl, having received his 
writ of ſummons, took his ſeat .in Parliament as Earl 
Ferrers, Fo 
The family pedigree as far as concerneth the preſent 
caſe is as followeth. 3 | 


Robert the firſt Earl, who in the 29th of Charles II. 


was ſummoned to Parliament by the title of Lord Ferrers 
of Chartley, being grandſon and heir to Dorothy ſiſter 
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and coheir to Robert D' Evereux Earl of Efſex the Parlia- 
ment General, was in the roth of Queen Anne created 
Viſcount Tamworth and Earl Ferrers, to him and the heirs- 
male of his body. ra en 
„ een ha belt Ba, 


8 _— | f 25 mm—— 
Robert, died | Waſhington, | | Henty, the | Lanwrence died 
before his fa- | the ſecond Earl, | third Earl, before his bro- 
ther, died without | died without ther Henry, 
| iflue male. iſſue. | 5 
. Ss i - N FIR ann: of — "6 
Three ſons who] Elizabeth Lawrence, Waſhington, | Other 
died without if- | married to the late Earl, at- the preſent | ſons. 


ſue in the life of | ord Nerth- tainted and exe- DaL: 2 Þ 
their grandfather. ampton, cuted, died with- | = 
| | out iſſue. 
* Lady Ferrers of 
2 wife of 
Mr. Townſhend, 


The Caſe of Alexander Breadfeet. 
ADVERTISEMENT. 


THIS caſe though already in print, hath been thought 
to deſerve a place in this collection. It is therefore here in- 
Fi be aſked, where are the adjudged caſes on which the 
author groundeth his opinion? he freely confeſſeth, that he 
hath not met with one, in which the legality of preſſing for 
the ſea-ſervice hath directly come in judgment. What this 
is to be imputed to every reader will judge. A few modern 
caſes there are, from which the legality of the practice may 
be inferred. But the author choſe to ground himſelf on much 
better authorities than inferences fram modern reports. 


A T the gaol-delivery holden for the city and county 
F of the city of Bri/fol, Auguſt 30, 1743, Alexander 
we . was indicted for the murder of Cornelius Calahan 
a ſailor belonging to his Majeſty's ſhip the Mortar Sloop, 
The caſe was thus; Captain Hanway, commander of 
the Mortar Sloop, had a warrant from the Lords of the 
| ; Admiralty, 
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; Admiralty, man on an order of his Majeſty in coun- 


cil, impowering him to impreſs, or cauſe to be impreſſed, 
ſeamen for his Ra jefty's ſervice. The warrant expreſly 


directeth, That — captain ſhall not intruſt any perſon - 


„with the execution of it, but a commiſhon-officer ; 
„ and ſhall inſert the name and office of the perſon in- 
„ truſted on the back of the warrant.” 

The Lieutenant of the Mortar Sloop, (the only com- 


miſſion- officer on board beſides the captain) was deputed 


by him to impreſs according to the tenor of the warrant. 


On the 25th of April laſt Captain Hantbay, being at 


anchor in Kingroad within the port and county of Briſtol, 
ordered the ſhip's boat down the channel in order to preſs 


as they ſhould ſee opportunity. But the lieutenant ſlaid in 


Kingroad, on board with the captain. 


Towards evening, the boat came up with a merchant- 
man, the Bremen Factor, homeward- bound, in that part 


of the channel which is within the county of the city 
of Briſtol, but ſome leagues from Kingroad ; and ſome of 
the crew went on board, in order to preſs; who being in- 

formed that one or two of the Bremen's men were conceal- 
ed in the hold, Calahan, with three others of the boat's 
crew, went hither in ſearch of them. Whereupon Broad- 
| foot, one of the Bremen's men, (who had befere provided 
himſelf with a blunderbuſs and piſtols for his defence 
againſt the preſs-gang) called out and aſked them what 
| they came for: he was anſwered by ſome of the preſs- 


gang, We come for you and your comrades.“ Where 


upon he cried out, Keep back, I have a blunderbuſs 
te loaded with ſwan-ſhot,” Upon this the others ſtopped, 
but did not retire. He then cried out, Where is your 
“ lieutenant?” And being anſwered, ** He is not far 
“off, he immediately fired among them. By this ſhot 
Calahan was killed on the ſpot, and one or two more of 
the preſs-gang wounded. 


The caſe being thus, the 1 was of opinion, Mr. Serjeant 
that the boat's crew having been ſent out with @ general Foſter. 


order to impreſs as they ſhould ſee opportunity, and having, 


in purſuance of that order, boarded the veſſel without a 


proper officer, expreſsly againſt the terms of the captain's 
Warrant, every thing they did was to be looked upon as 
an attempt upon che liberty of the perſons concerned, 

without 
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without any legal warrant : and he accordingly directed 
the jury to find Broadfoot guilty of manſlaughter, But 
this being a caſe of great expectation, and uncommon 
pains having been taken to poſſeſs people with an opinion 
that preſſing for the ſea-ſervice is a violation of magna 
charta, and a very high invaſion of the liberty of the 
ſubject, the recorder thought proper to deliver his opi- 
nion touching the legality of preſſing for t.:e fea-ſervice; 
provided the perſons impreſſed ate proper objects of the 
law, and thoſe employed in that ſervice come armed with 
a proper warrant for that purpoſe. | | 


Captain ZZanway's warrant with the indorſement. 


By the commiſſioners for executing the office of Lord 


High Admiral of Great Britain and Ireland, &c, aud 
of all his Majeſty's plantations, &c. 


IN purſuance of his Majeſty's order in council dated 


the 19th day of January 1742, we do hereby impower and 


direct you to impreſs or cauſe to be impreſſed ſo many ſeamen 
and ſeafaring men and perſons whoſe occupations and call- 
ings are to work in veſſels and boats upon rivers, as ſhall be 
neceſſary not only to complete the number of men allowed to 


Bis Majeſty's ſhip under your command, but alſo to mann ſuch 


others of his Majeſty's ſhips as may be in want of men; giv- ' 
ing unto each man ſo impreſſed one ſhilling for preſs-money. 


And in the execution hereof you are to take care that neither 


yourſelf nor any officer authorized by you do demand or re- 
cerve any money, gratuity, reward, or atber conſideration 
whatſoever, for the ſparing, exchanging, or diſcharging any 


perſon or perſons impreſſed, er to be impreſſed, as you will 


anſwer it at your peril. You are not to intruſt any perſon 


with the execution of this warrant but a commiſſion-of- 


ficer, and to infert his name and office in the deputation 
on the other ſide hereof, and ſet your hand and ſeal thereto. 


This warrant to continue in force till the 31// day of December 


1743. And in the due execution of the fame and every part 
thereof, all mayors, ſheriffs, juſtices of the peace, bailiffs, 
conftables, headborcughs, and all other his Majeſty's officers 
end ſubjetts whom it may concern, are hereby required to be 
e:4ing and aſſiſting unto you and thoſe employed by you, as 

| 4 they 
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they tender his Majefly's ſervice, and will anſwer the con- 
trary at their perils. Given under our hands and ſeal of the 

Mee of Admiralty the 31/ day of January 1742. 
Jo. Cockburne. 
By command of their ee 
Lordſhips. „ J. Trevor. 
| Thomas Corbett. b 5 


I do hereby depute A. B, a Rane belonging fo bis 


Majeſty's ſbip the Mortar Sloop. under my command, to im- 
preſs ſeamen, ſea-ſaring men, and perſens whoſe occupations 
and callings are to work in veſſels and boats upon rivers ac- 


cording to the tenor of this warrant. In teſtimony woog 1 


have hereunto ſet my hand and feat this - day of 


The ReconDen' 8 Argument. 


This qc touching the legality of bende mari- 

ners for the publick ſervice is a point of very great and 
national importance. On one hand, a very uſeful body of 
men ſeem to be put under hardſhips inconſiſtent with the 
temper and genius of à free government. On the other, 
the neceſſity of the caſe ſeemeth to intitle the publick to 

the ſervice of this body of men, whenever the ſafety of 
the whole calleth for it. 

Before I ſpeak directly to the point, it wil be neceſ- 
ſary to throw out of the caſe every thing which doth not 
enter into the merits of the preſent queſtion. 

We are not at preſent concerned to inquire, Whether 
perſons may be legally prefſed into the land-ſervice, nor 
whether landmen may, be legally preſſed: into the ſea- 
ſervice. The preſent queſtion, I ſay, is not, Whether peo- 
ple may be taken from their lawful occupations at home, 
and ſent againſt their wills into a remote and dangerous 
ſervice; into a ſervice they are utterly unacquainted with, 
and poſſibly unfit for. No, the only queſtion at preſent is, 
Whether mariners, perſons who have freely choſen a ſea- 
faring life, perſons whoſe education and employment have 
fitted them for the ſervice, and inured them to it, —Whe- 


ther ſuch perſons may not be legally * into the ſer- 


vice 
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vice of the Crown, whenever the publick ſafety requireth 
it, ne guid detrimenti reſpublica capiat. 

For my part I think they may. I think the Crown 
hath a right to command the ſervice of theſe people, 
whenever the publick ſafety calleth for it. The ſame right 
that it hath to require the perſonal ſervice®* of every man 
able to bear arms in caſe of a ſudden invaſion or formida- 
ble inſurrection. The right in both caſes is founded on 
one and the ſame principle, the neceſſity of the caſe in 
order to the preſervation of the whole. 

It would be time very ill ſpent to go about to prove, 


that this nation can never be long in a ſtate of ſafety, our 


coaſt defended and our trade protected, without a naval 

force equal to all the emergencies which may happen. And 
how can we be ſecure of ſuch a force? The keeping up 
the ſame naval force in time of peace, which will be ab- 
ſolutely neceſſary for our ſecurity in time of war, would 
be an abſurd, a fruitleſs, and a ruinous expence, 

The only courſe then left is for the Crown to employ 
upon emergent occaſions the mariners bred up in the mer- 
chants ſervice. 

By this means the trade of the nation becometh a nur- 
ſery for her navy; and the merchant, while he is increa- 
ling the wealth of the kingdom, is at the ſame time train- 
ing up the mariner for it's defence. 

And as for the mariner himſelf, he when ben into 
the ſervice of the Crown only changeth maſters for a time: 
his ſervice and employment continue the very ſame, with 
this advantage, that the dangers of the ſea and enemy 
are not ſo great in the ſervice of the Crown, as in that of 


the merchant. . 
I am very ſenſible of the hardſhip the ſailor ſuffereth from 


an impreſs in ſome particular caſes, eſpecially if preſſed 


homeward-bound after a long voyage. But the merchants 
who hear me know, that an impreſs on outward-bound 


_ veſſels would be attended with much greater inconvenien- 
' cies to the trade of the kingdom; and yet that too is 


ſometimes neceſſary. But where two evils preſent, a wiſe 
This perſonal ſervice in caſes of extreme neceſſity is a 


1] principal branch of the allegiance every ſubject of England 


oweth to the Crown. See 11 H. VII. c. 1. * I. . 5. 


. 
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adminiſtration, if there be room for an option, will chooſe 


the leaſt. 


War itſelf is a great evil, but it is choſen to avoid a 


greater. The practice of preſſing is one of the miſchiefs 
war bringeth with it. But it is a maxim in law, and good 


policy too, that all private miſchiefs muſt be borne with 
patience for preventing a national calamity. And as no 


greater calamity can befal us than to be weak and de- 
fenceleſs at ſea in a time of war, ſo I do not know that the 


wiſdom of the nation hath hitherto found out any method 
of manning our navy, leſs inconvenient than preſſing; 
and, at the ſame time, equally ſure and effectual. 

The expedient of a voluntary regiſter, which was 
attempted in King Villiam's time, had no effect. 


And ſome late ſchemes I have ſeen appear to me more 


Inconvenient to the mariner and more inconſiſtent with 
the principles of liberty, than the practice of preſſing: 


and, what is ſtill worſe, they are in my opinion totally 


impracticable. TE 


Thus much I thought proper to ſay upon 8 
reaſon and publick utility, before I come to ſpeak direct- 


ly to the point of law. Which I ſhall now do. 


According to my preſent apprehenſion, (and I have 


taken ſome pains to inform myſelf) the right of impreſſing 


mariners for the publick ſervice is a prerogative inherent 
in the Crown, grounded upon common-law, and recognized 


by many. atts of Parliament. 


A general jmmemorial uſage not inconſiſtent with any 


ſtatute, eſpecially if it be the reſult of evident neceſſity 


and withal tendeth to the publick ſafety, is, I apprehend,. 
part of the common-law of England, If not, I am at a 
loſs to know what is meant by common-law, in contra- 
diſtinction to ſtatute-law. And therefore it is a great 
miſtake in this caſe, as indeed it would be in any other, to 
conclude that there is no law, becauſe perhaps there may - 


be no ſtatute that expreſly and in terms impowereth the 


Crown to preſs. For the rights of the Crown, and the 
liberties of the ſubject too, ſtand principally upon the 


foot of common-law ; though both have been in man 
_ caſes confirmed, explained, or aſcertained by particular 
REI; 5, cs | 5 "+ pas 
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As to the point of uſage in the matter of prefling, I 
have met with a multitude of commiſſions and mandatory 
writs to that purpoſe conceived in various forms ; and 
from time to time directed to different pen as the 
nature of the ſervice required. 

It would be tedious for me to cite one half of them; ; 
but I will endeavour to range them under ſome genera? 
heads, and then cite a few. 


Some are for orefling ſhips. : 
Others for preſſing mariners. 
And others for preſſing ſhips and mariners. 
In ſome, the parties to whom they are directed are re- 
quired to make a general impreſs upon certain great and 


emergent occaſions. 4. 
In others they are confined a a certain Kamber of 


ſhips and mariners for ſpecial ſervices. 


And in others, they are {till farther confined to certain 
places on the coaſt, 

Some commiſſions, particularly thoſe conferring the 
admiralty- juriſdiction and the rights of admiralty, war- 
rant an impreſs as often as there thall be occafion. 

Others impower commanders of fleets or ſquadrons, 
intended for certain expeditions, to preſs for that particu- 
lar ſervice. 

And others impower maſters of partteular ſhips to preſs 
for manning their reſpective veſſels. Ke 

This general view. will be ſufficient to let us into the 
nature of theſe precedents. And though the affair of 
preſſing ſhips is not now before me, yet I could not well 
avoid mentioning it; becauſe many of the precedents 1 
have met with and muſt cite go as well to that, as to the 
buſineſs of preſſing mariners ; and taken to ether, they 
ſerve to ſhew the power the Crown hath n exer- 
Ciſed over the whole naval force of the kingdom, as well 
ſhipping as mariners, whenever the | ge ſervice re- 

uired it. | 

This however muſt be obſerved, that no man ſerved 


the Crown in either caſe at his own expence. Maſters and 


marinets received full wages, and owners were conſtant- 
ly paid a full freight. But whether the pay in either caſe 
commenced 
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commenced from the time of preſſing, or from the time of 
actual entry into the ſervice, is not fo clear, 
There is in Cotton's * records a note of a petition of 
the Commons, and of the King's anſwer upon this ſub- 
ject, in the 47 E. III, which inclineth me to think that 
the latter was he caſe, The petition, as abridged by Cot- 
ton, is thus; That maſters of ſhips may be paid the Cott. 118. 


2 9.2% .-. 
wages of them and their mariners from the day of their Rot. Parl. 


being appointed to ſerve the King.” The anſwer is, 47 E. III. No, | 


That taking of ſhips ſhall not be but for neceſſity, 28, 
© and payment ſhall be reaſonable as heretofore.” 
In the ſame Parliament an attempt was made to obtain 
for owners of ſhips an allowance for wear and tear in the 6 
King's ſervice. 
The petition is thus abridged, << The maſters of ſhips Eod. Rot. 
<« require an allowance for the tackling of their ſhips * 
* worn by the King's ſervice.” 
The anſwer is, Such allowance hath not been hereto- 
fore made. | 
In the 2 R. II. an attempt of the like kind was made Cott. 172. 
and with the like ſucceſs. The petition is, That own- he = > 
< ers of ſhips taken up for the King's ſervice, for their Pars ſecunda. 
© loſſes in the ſame, may be conſidered ; and that mariners No. 30. 
ba ; may have the like wages, as archers have.” The anſwer 
I ſhall be as it hath been uſed.” | 
Theſe petitions, though ſtiled in the record the peti- 
tions of the Commons, as having probably begun in that 
Houſe, were really the acts of both Houſes ; ; otherwiſe 
they could not have been offered to the King in a parlia- 
_ mentary way: for the antient method of paſſing bills was, 
that the — of the bill was tendered to the Crown for 
the royal aſſent by both Houſes in form of petitions; and 
according to the anſwers from the throne, they ä in- < 
to laws or were rejected. s 
I cannot but obſerve, that when we ſee every branch 
of the legiſlature ſpeaking of the ſubject of prefling in the 
manner they do in theſe petitions and anſwers, it is not 
_ eaſyto conceive, that the legality of the practice was then 
85 queſtioned. It is plain at leaſt, that it was in thoſe early 
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times treated i in Parliament as an antient and well-known 
uſage, 
' T come now to the commiſſions and mandatory writs I 4 
ſpake of. I will cite a few from mers Federa, out of a 
great number of the like kind which may be met with in 
that valuable collection of publick records. | 
29 E. NI. William Barret, commander of the ſhip Julian, had 
(5 285 815.) a commiſhon to make choice of and take up in the coun- 
3 ties of Kent, Eſſex, Surry, and Suſſex, as well within liber- 
nen without, 36 mariners, and to put them on board 
his ſhip, in order to pence with the Prince of ORs on 
an expedition to Gaſcony . 5 
(5 Rym. 816.) The like commiſſions were given at. the fame time to. 
the commanders of ſeven other ſhips for manning their 
reſpective veſſels for the ſame ſervice. | 
1 R. II. There is a commiſſion to John Orewell, one of the 
(7 Rym. 196.) King's ſerjeants at arms, to arreſt and take up 60 able 
Ac Arctancum mariners in the Thames and Medway and parts adjacent, as 
* Capencum- well within liberties as without, and to cauſe them to be 
| at Sandwich within 15 days for the King's ſervice, 
T7 Th * Elingham, a ſerjeant at arms, is impowered to ar- 
(7 Rym. 718.) reſt and take up in the counties of Somerſet Wo Glouceſter, 
Briſtol, Devon and Cornwal, and in South Wales, as well 
within liberties as without, ſo many ſhips, barges, and 
other veſſels, and alſo mariners ſufficient for manning 
(See alſo 7 Rym. them, as ſhould be found ſufficient for an expedition to 
£95, 1 Ireland under the King's uncle the Duke of Gloucefter, - 
* 589, 839.) And all ſheriffs, mayors, bailiffs, maſters of ſhips and 
mariners are required to be aſſiſting to him in that ſervice. 
(7 Rym. 718.) In the ſame year the like commiſſions iſſued to two 
other ſerjeants at arms for the ſame en, in Wales, Ire- 
land, Lancaſhire, and Cheſhire +. 2 
3 H. v. John Kingſton, commander of the a Kathorine, is - 
(9 Harry 238.) commiſſioned by himſelf or deputies to arreſt and take 
up, as well within liberties as without, as many mariners 
as ſhould be neceſſary for manning his ſhip, and to put 
(See alſo g Rym, them on board for the King's ſervice. And all ſheriffs, 
97, 104, 144, mayors & c are required to Ye «fiſting to him in that 
310.7 ſervice. 5 
** See Madoæ s Hit. of the Ie 262. in Notts, y . 
a writ to the ſheriff of Kent for the like 1 5 Eligi facies 
50 nautas c, 9 E. II. | Fo» 
+ (See the editor's note at the end of this argument). 
| Commiſ- 
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Commiſſions went at the ſame time to ſix command- (9 Rym. 239. 0 
ers of other veſſels, for manning their reſpectivs veſſels in 
the ſame manner, and for the ſame ſervice. 
A mandatory writ iſſued directed to Thomas College 21 H. vl. 
Serjeant at Arms, and to Ralph Ingoldeſby, and to the cuſ- uh. es. 
tomers of the port of Sandwich, and of every port from 
thence to Southampton, requiring them to arreſt and take 
up for the King's ſervice all and ſmgular ſhips, barges, and 83 * 
other veſſels capable of tranſporting men or horſes, 6 
What burden ſoever; and alſo all maſters and mariners who 
could be found in any of the ports mentioned before, and 
to put the ſaid maſters and mariners on board the faid 
veſlels for an expedition to the Dutchy of Aquitain; any 
royal letters of licence thentofore granted to any perſon or 
Per. n or any other matter notwithſtanding: and all ſhe- 
riffs, mayors, and other officers are required to * 
to them in that ſervice. 

At the ſame time the like writs iſſued to the cuſtomers (11 Rym, 22.) 
and other officers of almoſt all the port-towns in the 
kingdom. 5 
There is a commiſſion to the maſter and purſer of the 14 E. IV. 
Mary Grace impowering them to arreſt and take up, as as ( 43. 
well within liberties as without, whereſoever they could 
be found, as many mariners as ſhould be ſufficient for W 11 Rym 
manning "their veſſel, and to put them on board at the 839.) 
King s wages and for his ſervice, 

At the fame time the like commiſſions iſſued to four (11 Rym. 843.) 
other maſters for anni their reſpective ſhips in the 
ſame manner. 


The like commiſſions to dirs of ſix veſſels. 13 E. Iv. 
The like to eleven maſters in the ſame form. 1 4» 54) 


I will now mention a few precedents of another ſort ; (12 Ryni. 139. 
which, becauſe they relate in great meaſure to one and 145 
ſame ſervice, I will place together, to avoid as much as 
poffible a needleſs repetition in matters of form. 
| Theſe are either ſpecial commiſſions for command- 
ing fleets or ſquadrons intended for certain expeditions 
mentioned in the commiſſions ; or the general commiſ- 
ſions conferring the whole admiralty- juriſdiction with the 
rights of admiralty, whether to one perſon under the 
ſtile of Admiral or to two under the character of 
e Admirals 
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Admirals of the north and weſt. Which latter was the 
uſual manner of conferring the admiralty-juriſdiction be- 
fore the office of Lord High Admiral of England came 
much in uſe, ok 

As to the ſpecial commiſſions, Sir William Bardolph 


o Ryw. 63.) was appointed admiral of a fleet then intended to be fit- 
ligendi & Ca- ted out; his commiſſion impowereth him among other 


5 
(12 Rym. 455.) 


things to make choice of and take up for the King's ſer- 
vice a ſufficient number of mariners and others, and to 
put them on board the fleet, and to puniſh and chaſtiſe 
ſuch mariners who ſhould be diſobedient or refractory ix 
that reſpect. _ e 
The Lord I//illoughby de Broke was appointed com- 
mander in chief of the fleet and army then intended for 
an expedition to France; he hath the ſame powers with 
Fes to the manning the fleet as Sir William Bardolph 
ad. . | 
Sir Robert Poyntz is appointed to command the fleet in 


We Kym. 484.) the abſence of the Lord Villougbly, and hath the ſame 


powers with regard to manning the fleet. L 
Sir Martin Frobuſher had a commiſſion, which, after 


(16 Rym. 22.) reciting that the command of a ſmall ſquadron intended 


againſt the Spaniards in the Weſt Indies had been given to 
him, -goeth on thus, We therefore let you to wit that 
ve have authorized and appointed, and by theſe pre- 
© ſents do give full power and authority unto the ſaid 
Sir Martin Frobuſber, and to his ſufficient deputy or 
* deputies, whereſoever he ſhall have need, to preſs and 
to take up for our ſervice, to the furniture of ſuch ſhips 
as are committed to his charge, in any place upon our 


7 coaſts of England or Ireland, any mariners, ſoldiers, 


„ gunners, or other needful artificers:“ And then requi- 
reth all juſtices and other officers to be aſſiſting to him 


1 in the premiſes. 


I would not be underſtood to ſay, that all commanders 
of fleets or ſquadrons for ſpecial ſervices have had the 
ſame powers as thoſe I have mentioned. The truth is, the 
greater number of theſe ſpecial commiſſions, which I have 
met with, and thoſe too of the lateſt date, are filent as to 
that point. 63 9 


I come 
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I come now to the general commiſſions conferring the t 


„ admiralty-juriſdiction and the rights of admiralty. 
And thoſe I have met with, though I apprehend they 
all agree in ſubſtance with regard to the preſent queſtion, 


| yet differ a little in point of form. 
In the 10th Z. III. and in the 12th of the ſame reign, 


the admirals (for at that time there were two, one for the 
north, the other for the weſt) are impowered to make 


h choice of, as well within liberties as without, able-bodied 


men fit for the ſervice, and to put them on beard the 
fleet. The word Eligendi, made uſe of in theſe commil- 
Hons, is the word uled to the ſame purpoſe about that 
time in all the commiſſions for preſſing for the land- ſer- 
vice, which was then likewiſe practiſed. You have the 
word in relation to the land- ſervice in the ſtatute of the 


10 E. III. 


(4 Rym. 727.) 
11, 


12 E. 11 

(5 Rym. 3—6, 

25 — 1 
Eligendi 


18 E. III. Stat. 2. c. 7. Men of arms, hoblers and 


archers, choſen to go in the King's ſervice out of 
England, ſhall be at the King's wages from the day that 


e they depart out of the counties where they were _ 


till their return.” 
In the 5oth E. III. the admirals' commiſſions, with 


. regard to this matter, run thus, Necnon naves & naviculas 
guerrinas, quot neceſſariæ, cujuſcumque portagii fuerint, quo- 


tiens neceſſe fuerit, congregandi; & marinarios & altos pro 


navibus & naviculis illis neceſſarios eligendi, capiendi, & in 


eiſdem ponendi; & bujuſmodi marinarios qui rebelles vel 


contrarientes fuerint in hac parte, debite compeſcendi & caſti- 
gandi; & omnia alia, quæ ad officium admiralli perti- 


nent IN HAC PARTE, faciendi & exercendi; prout de 
jure & ſecundum legem maritimam fuerit faciendum. 
And all ſheriffs, mayors, bailiffs, miniſters, owners of 

ſhips, maſters and mariners are required to be * and 
- 3 to them in the premiſes. 


co E. III. 
(7 Rym. 1 
128.) 288 


— 


The Admirals commiſſions run exaQly i in the ſame 1 R. II. 


"form 
Admiral, 


Admiral. 125 
And ſo doth the Dulie of Richmond 8. 


4 * 4 


17 H. VIII. 

(14 Rym 42.) 

The Lord Seymour s commiſſion of High Admiral ex- x E. VI. 

ny the matter a little differently: the words are, Ac (15 oa 127, 
L 3 ad 128 


(7 Rym. 171.) a 


So doth Thomas of Lancofter 8 nom of High 6 H. iv. 
(5 Rym. 388.) 


80 doch os Earl of Warwic's commiſſion of High #9 H. VI. 


(17 Rym. 679 } 
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4d - nautas & marinarios ac alios, pro omnibus & ſingulis 
navibus et naviculis conducendum & gubernandum neceſſarios, 
eligendum, capiendum & apprehendendum, geo egſdem in 


dictis nauibus & naviculis ponendum & retimndum. 

In the ſame year the Lord Seymour had another com- 
miſſion in fuller terms, with all the juriſdictions and rights 
of admiralty particularly enumerated and ſet forth at large: 
the words with regard to the preſent matter are, Et in- 
ſuper tam naves & naviculas guerrinas quam quaſcumgue alias 
naves & naviculas ſeu vaſa quæcumque, pro quibuſcumque via- 


giis et negotiis noſtris vel expeditione eorumdem ; necnon navi- 


geros ſive pilotas, ac navium magiſtros, nautas, naucleras, 


vibrellatores ſive bombardiatores et marinarios ac alias perſonas 


guaſcumque, pro navibus et naviculis ſeu vaſibus hujuſmodi 
aptos & idoneos, de tempore in tempus quotiens neceſſe fuerit, 
ubique locorum infra regna & dominia noſtra freditta, tam 


. #nfra libertates quam extra, congregandum, deligendum, reti- 


nendum, capiendum, are/landum, deputandum & aſſignandum 


 abſque interruptione ſeu impediments per quemcumque alium 


in contrarium, fiendo ; cum plend juriſdictione & proteſtate 


ad exequendum omnia alia & fingula que in ea parte per 
magnum admirallum noſtrum & prefettum generalem claſſis 


 & marium, Jure fieri debent, poſſint, vel ſolent. 


3 E. VI. 


The Earl of Farwict had a commiſſion of High Ad- 


(x5 Rym. 194.) miral in the ſame form. 


16 Jac. I. 


And ſo had the Duke of Buckingham x. 


(39 Rym: 224.) And now, when J conſider theſe precedents, not fetch- 


ed from dark, remote, and unſettled times, but running 
uniformly through a courſe of many ages, all, as I con- 
ceive, ſpeaking to the ſame purpoſe, though in different 
forms of expreſſion ; ſome for making choice of, others, 
and thoſe the much greater number and of the lateſt date, 

The Earl of Northumberland's commiſſion, in the time of 
King Charles the firſt, is ſilent with regard to theſe powers; and 
I am inclined to think they were not inſerted in any commiſſion 
in the latter part of that reign, But that matter is ſufficiently 
accounted for towards the end of this argument, 

The High Admirals ſince the reſtoration have had all the 
powers for preſſing conferred upon them, in as full a manner as 


in any of the commiſſions I have cited; and neatly in the ſame 


terms as in Lord Seymour's ſecond commiſſion, And during 
ſuch commiſſions, whenever an impreſs hath been ordered, it 


| hath been by warrants from the High Admiral, But when 


** 


that office hath been put in commiſſion the ſame ſervice hath 


been conſtantly carried on by warrants from the admiralty- 
board, grounded on orders, made from time to time by the 
King in council, as the exigency of affairs hath required. , 

| | or 
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for making choice of and taking up, or for arreſting, 
_ preſſing and taking up, mariners, and putting them on 
board for the publick ſervice :—when I conſider theſe pre- 
cedents with the practice down to the preſent time, I 
cannot conceive otherwiſe of the point in queſtion, than 

that the Crown hath been always in poſſeſſion of the pre- 
rogative of preſſing mariners for the publick ſervice. 
Which prerogati ve hath been carried into execution, as 
well by virtue of ſpecial commiſſions, iſſued as the 
exigency of affairs required, as by the perſons who from 
time to time have been intruſted with the whole admiralty- 


Juriſdiction-. 
And indeed the words, touching the manning the fleet, 


impowering the admirals to do and execute all other mat- 


ters and things touching that ſervice which belong to the 
office of admiral, ſeem to imply either that thoſe powers 


were deemed to be inherent in the office, or that they had 


been conſtantly by EY words in the commiſſions an- 
nexed to it. 
Io this purpoſe I will mention a very remarkable 
tranſaction in the Parliament of the 7th and 8th 
H. IV. 

Complaint was made in Pariizaonie; that the ſea- Genies 

had been greatly 1 and that depredations were 
daily committed. To remedy this evil a very extraor- 
din expedient was offered, to which the neceffity of 
the s affairs obliged him for the preſent to ſubmit. 
It was, es. 0 the naval force of the kingdom ſhould, for a 
time, be put under the direction. .of the merchants mem. 
ſelves. 
Accordingly an n at paſſed, chat the merchance ſhould 
have the keeping of the ſeas from the firſt day of May 

1406 to Michaelmas N and to defray the . of 
this ſervice they were to be intitled by writs of privy ſeal 
_ to certain duties mentioned in the ecard] as me it 

abridged by Cotton, . 
Among other proviſions Sei this crate, Je wiis 


Cott. 452, 452. 
Rot. Parl. 785 
IV. No 19, to 


enacted, that the merchants ſhould name two perſons, one No. 26. 


for the north and the other for the ſouth, who by com- 


mifſion ſhould have the like powers as other Admirals have No. 25. 


8 3480 e 


Ly 
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8 Rym. 439. 
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In purſuance of this at, Nicholas Blackburn was 
named by the merchants for the north, and Richard 


Cliderow for the ſouth. 
One might reaſonably hope, that no powers deemed | 


illegal or oppreſſive, no powers hurtful to trade or grievous | 


to the mariners, ſhould be inſerted in the commiſſions of 
admirals nominated by the merchants : but it happeneth 
that Blackburn's commiſſion is extant, and runneth in the 
very words of thoſe I have cited from the Soth of E. . 
to the 17th of H. VIII. 

You have it in Rymer. It recketh the act of Parlia- 
ment, and that Blackburn had been nominated by the mer- 
chants for the. north, and then goeth on in the uſual form 
impowering him to make choice of, take up and put on 
board ſuch mariners and others as ſhall be found neceſſary 


for the ſervice, and to puniſh and chaſtiſe ſuch as ſhall be 


diſobedient and refractory in that behalf. 

The commiſſion was to continue as long as the mer- 
chants ſhould have the keeping of the ſeas ; which indeed 
was not long ; for before that Parliament roſe, this no- 


velty came to an end, the merchants were eaſed of a ſer- 
vice they were found to be very unequal to, their ad- 
mirals' commiſſions dropped, and the whole direction of 
the marine returned to it's proper channel. 


I think it may ſafely be inferred from this record, that 


in the judgment of thoſe times, and in a concern of the 
merchants themſelves, the practice of manning the navy 
by the methods mentioned in theſe commiſſions was 
_ eſteemed to be neceſſary for the ſervice and a Fancy, of 
admiral juriſdiction *. 


I come now to the ſtatutes which ſpeak of this matter. 
And I do admit, that I know of no ſtatute now in force, 


which directly and in expreſs terms impowereth the Crown 
to preſs mariners into the ſervice : and admitting that the 
prerogative is grounded on immemorial uſage, I know of 


no neceiſity for any ſuch ſtatute ; for let it be remem- 
bered, that a prerogative grounded upon general immemo- 


»The Parliament Roll placeth this Parliament in the Sth 
of H. IV., whereas Rymer, Dugdale, and the printed ſtatutes 
place it in the 7th. It was, to ſpeak in modern language, a 
Parliament of the 7th and 8th of that 2 it began in the 


| : "ral 


7th and ended in the sch. 


© being delivered by mainpriſe, bail, or by other way.” 


the ttatutes.called the Great Book of Statutes ; and in every edi- 


rial uſage not inconſiſtent with any ſtatute, nor repugnant 
to the publick utility, is as much part of the law of 
England, as ſtatute-Jaw. You will be pleaſed to carry this 
obſervation too along with you, that the ſtatutes, which- 
mention prefling as a practice then ſubſiſting and not diſ- 
allowed, are at leaſt an evidence of the uſage, if they go 
no farther, I mean if they do not amount to a tacit ap- 
prabatien of l.. N 
For it is hard to conceive, that the legiſlature ſhould 
frequently mention a practice utterly illegal, and repug- 
. nant to the principles of the conſtitution as ſubſiſting, 
without ſome mark of diſapprobation, 17 ts 
The firſt ſtatute IJ have met with is that of the 2 R. II. 
ſt. 1. c. 4. It is an act againſt mariners deſerting the ſer- 
vice; not to be met with in the later editions of the Sta- 
tutes at Large, which give us only the title of this act, 
with a note that it is altered by the 18th H. VI. and 5th 
Elix. 5 | > 614 9k 
It is however ſtill in force, and as ſuch is inſerted by 
| Raſlal in his abridgment under title Mariner No. 1. My 
worthy friend Mr. Cay hath likewiſe inſerted it in his 
abridgment under title Szaman No, 1. I will give you the 
words of the act as far as concerneth this point, as I find 
It in anedition of the Statutes at Large * ending with the 
laſt year of H. VII. Item becauſe that divers mariners, 
after that they be arre/ed and retained for the King's ſer- 
vice upon the ſea in defence of the realm and thereof 
have received their wages, do flee out of the ſaid ſervice 
„ without licence of the admirals or their lieutenants—It_ 
<« js ordaincd and eſtabliſhed, That all thoſe mariners, 
cc which from henceforth ſhall do in ſuch manner, —ſhall 
< be holden to reſtore to our ſaid Sovereign Lord the King 
the double of that they have taken for their wages, and 
« nevertheleſs ſhall have one year's impriſonment without 


The act then goeth on to direct how fugitive mariners 
ſhall be apprehended and dealt with; and concludeth with 
this clauſe, ** And like puniſhment ſhall be made of ſer- 
« jeants of arms, maſters of ſhips and all others that ſhall 


| It is likewiſe in a collection of the Statutes at Large, cal- 
led Raſtal's Statutes, printed 1618, and in an old collection of 


tion antecedent to Palton's in 1618. (It is now printed in ſe- 
veral of the modern editions of the Statutes.) hs 
a, 12 | cc be 


(7 Rym. 391, 


453, 


7 89, 


OT, 504, 


39 ) 
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© be attainted before the admiral or his lieutenant afore- 
« ſaid, that they have any thing taken of the ſaid mariners 
<< for to ſuffer them to go at large out of the ſaid ſervice 
<< after that they have been arre/ted for the ſame ſervice.” 
Vou will be pleaſed to obſerve, that the word arre/?, 
twice uſed in this act, is made uſe of in the precedents I 1 
cited of the 1ſt and 1 5th of this very reign, and in moſt of 
thoſe of later date: it is likewiſe uſed in ten other com- 


miſſions in the ſame reign touching this very ſervice, all 


likewiſe directed for execution to * at arms, which 
for brevity-ſake I have omitted. 

Ss that if it be aſked, who are the Go. ſubjected to 
the penalties of this act, it muſt be anſwered, mariners ar- 
reſted and taken into the ſervice by virtue of commilons. 
from the Crown, in caſe of their deſertion ; and ſerj jeants 
at arms, maſters of ſhips and others executing ſuch com- 
miſkons, who for lucre ſhall ſuffer them to go at large 
after ſuch arreſts. 

Mariners indeed were not ſubject to the penalties of 
this act, unleſs they had received wages. But might not 
a mariner ſo arreſted have reaſonably "ſaid, I was compel- 
led againſt law into the ſervice, I did my duty while I _ 
continued in it, and dearly earned the wages I received; 
Might not a mariner have ſaid this, and much more upon 
a ſuppoſition of the illegality of an impreſs ? Certainly 


he might. But you ſee mariners, though taken into the 


ſervice by compulſion, are by this act made liable to pecu- 
niary, and corporal puniſhment too, in caſe of deſertion +. 


| — doth more than 2 the legality of ſuch compul- 


hon. 
It may poſſibly be objected, that the TIE" retained | is 


uſed in the act, — that a retainer implieth a mutual con- 
tract for ſome ſervice to be done. It may, when it ftand- 
eth alone, have received that ſenſe in modern language, 
but in ſtrict propriety it meaneth nothing more than the 
taking a perſon into ſome ſervice ; and is in truth the act 
wr of the a W or ward n. N 


r "ry 
ed. 8 
— 


+ See Sraruta de Offs Adniralitatis ST publiſhed b by 
Dr. Simpſon in the year 1743, at the end of C/ar#'s Praxis 
Supreme Curie Admiralitatis— Articles 16, 37, 39; and the 
learned doctor's notes on thoſe articles to ching ihips and ma- 


riners preſſed into the King's ſervice. | 
ro ben 


Graveſend and Windſor, who, to ſpeak in the language of 


| 5 ments. 


3 the execution of thoſe commiſſions? 
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yhen 1 ſee the word ralkinad connected with one, which 
- hath no other meaning in the En 10% tongue than what 
carrieth with it the idea of compulſion, I cannot conceive 
that the ligiſlature, ſpeaking of perſons arreſſed and re- 

_ tained, ſhould mean no other, than perſons taken into the 

ſervice with their own conſent. 

That there was a practice then ſubſiſting of taking 
mariners into the ſervice by compulſion cannot be denied: 
the Parliament could not be ignorant of it. Is it poſſible 
then to imagine, that they could uſe a word which mani- 
feſtly ſignifieth compulſion, and yet mean nothing more 
than a mutual contract? Beſides, it cannot be conceived, 
that ſerjeants at arms, who, as I before obſerved, were the 
| perſons about that time uſually employed in the ſervice 
of preſſing, could be expreſly and by name ſubjected to 
the penalties of the act, if no mariners but ſuch as vo- 
luntarily entered into the ſervice were comprehended in it. 
The next act is that of the 2d & 3d Ph. and Mar. 2, 3 Ph, & M. 

which layeth a penalty on watermen plying between < 16. 


the act, in the time of prefling by commiſſion for the 
ſervice of the Crown upon the ſea, do willingly and ab- 
| flinately withdraw, hide and convey themſelves into ſe- 
cret places and out- corners; and after, when ſuch 
time of prefling is orc — return to their employ- 


This proviſion, it is true, extendeth only to watermen 
on the Thames, and may be conſidered as one of the ma 
wholeſome regulations thoſe perſons are brought under b 
this act: and it is mentioned in that light in an act paſſed + 54 © 19 
in the the late Queen's time. But at the ſame time itſhew- - I 
eth, that commiſſions for preſſing were then in uſe. And, 
in my opinion, it likewiſe ſuppoſeth the legality and 

_ utility of ſuch commiſhons, and that theſe people are the 
2 objects of them : otherwiſe why are they ſubjeCted even 
to the ſlighteſt puniſhment, for abſconding at the time of 


% 


The acts which come next to be . are foie 
made ſince the revolution; a moſt auſpicious period ! 
when the principles of liberty were well underftood, and 
G wm * aſſerted. 9 
a Theſe 
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Theſe are the 7th & 8th of King William, the 2d * £ 
za, and the 4th. & 5th of the late Queen. 
The firſt is intitled, An act for the increaſe and en- 


couragement of ſeamen. 

It enacteth, among other things, that licences may be 
given, by his Majeſty, or the Lord High Admiral, or Com 
miſſioners of Admiralty, to any landmen willing to enter 
into the merchants ſervice ; which ſhall be to them a pro- 


tection again/ being impreſſed for the ſpace of two years. 


2 & 3 A. TY 


ect. 4, 5- 


Provided ſuch landmen bring two credible perſons 


to vouch for them. But if any perſon ſhall vouch for 


any one as a landman, Who ſhall afterwards appear to 
have been a ſeaman, he ſhall forfeit twenty pounds. 
The 2d & zd of the late Queen is intitled, An act for 


the increaſe of ſeamen, and better encouragement of navigation 


and ſecurity of the coal-trade. To theſe ends it impowereth 


pariſh-officers to bind out poor boys to ſea in the mer- 
chants ſervice; and enacteth, that boys ſo bound out 
ſhall not be compelled or impreſſ ed or permitted to enter 


into the ſervice of the Crown at ſea till they attain their 
age of eighteen, and that certificates of ſuch binding ſhall 


be tranſmitted by the collectors of the reſpective ports to 


the Admiralty; and that thereupon ſuch protections ſhall 


de made for ſuch apprentices without fee or reward. 


Seck. 15. 


And, for encouraging other perſons to bind themſel ves | 


apprentices in the merchants? ſervice, it farther enacteth, 


that perſons ſo binding themſelves ſhall not be compelled 
or impreſſed into the ſervice of the Crown for three years 


from the time of ſuch binding, and that, upon certifi- 


cates of ſuch binding from the collectors of the reſpec- - 
tive ports, the Admiralty ſhall grant ecard 


fee or reward. 


And, for encouraging the coal- trade, it farther enact- 


eth, that during the war there ſhall be allowed to every 
veſiel employed in that trade, beſides the maſter, mate, and 


4, 5 Ann. e. 19. 
I. 17. | 


carpenter, one able ſeaman for every one hundred tun of 
the veſſel, not ee three hundred tun, free from 
omprefing 


The 4 4th & 5th of the late Queen reciteth that clauſe 


in the act of the 2d & 3d, which exempted voluntary 


apprentices for three years, and faith 1 Whercas ſuch 
| LY „ exemption 


"S 
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« exemption for three years, which was intended for the 
„ encouragement of landmen to bind themſelves, hath 
been manife/tly abuſed for the exempting and protecting of 
„ ſeamen from the ys to the great hindrance and pre- 
e judice of her Majeſty ervice; be it therefore enac- 
ted and declared, 151 100 perſon or perſons of the age 
of eighteen years ſhall have any exemption or pro- 


<< tection from her Majeſty's ſea-ſervices who ſhall have 


© been in any ſea: feryies before the time they bound 
„ themſelves, any law or net to the e not- 
„ withſtanding.“ + 

Let us now take a ſhort view of theſe acts. 

Perſons under certain ſpecial qualifications are' exemp- 
ted from being impreſſed. 


To that end, in one caſe, licences are to be a by = 


his Majeſty or from the Admiralty, but under * cau- 
tions to prevent abuſes. 

In other caſes, certificates are to be returned from the 
chief officers of the ports, and protections N 
granted without fee or reward. | 
And in every caſe theſe exemptions, as they are con- 
| fined to perſons under certain limited qualifications, ſo 


they limited too in point of time, and withal given by 


way of encouragement. And laſtly, the — the be- 


nefit even of a temporary exemption beyond the original 


intent of the legiſlature is declared to be an abuſe, and 
an abuſe tending to the great hindrance and e of 
her Majeſty's ſea- ſervice. | 

Do not theſe things iges preſuppole the ex- 
pediency, the neceſſity, and the legality of an impreſs in 
general? If they do not, one muſt entertain an opinion of 
the legiſlature acting and ſpeaking in this manner, which 
it will not be decent for me to metion in this place. 


For the very notion of an exemption, when granted 


E by ſtatute to particular perſons, and this too by way of 
| encouragement, implieth, that, without ſuch exemption, 


the 8 intitled to the W of it would wy law be lia- 


od, 


N. B. Other * 1 to the like pn which did not occur 
to the author when this argument was delivered are, 1 Anne, 
1. c. 16. J 2. 6 Anne, c. 31. J. 2. 13 Geo: Il. c. 17. 
* I, 2, 3. and c. 28. /. 5. (See alſo 19 Geo. I. "> 30.) 


ble 
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ble to the Ps or "TW which i is the n * 


that exemption: otherwiſe the ſtatute doth nothing, it 
operateth upon nothing, if no legal duty or burden be re- 


moved by it. And conſequently the granting exemptions 
to ſeamen under certain limited qualifications, and for a 
limited time only, ſuppoſeth that all ſeamen in general, 

without ſuch exemption, were by law liable to the duty 
or burden, Ch is the ſubjet-matter of that exemp- 


tion. 


And the many: a the legiſlature hath made to 
vent abuſes with regard to theſe exemptions, attended 


with a plain, full and expreſs declaration, that ſuch abu- 
|: ſes, namely the extending the benefit of exemptions beyond the 


intent of the legiſlature, tend to the great hindrance and 
judice of the ſea-ſervice, imply, that the duty or bur- 
den, which is the object of all this care and caution, is 
expedient and neceſſary to the ſervice. 
And this burden is plainly an impreſs in time of : 


' Which, from the authorities I dos Cited, apprarech to 
me-'20 de grounded on common and ſtatute- law; in 
r words, upon a general immemorial uſage, allowed, 


approved, and recognized by many acts of Parliament. 


Againſt what I have ſaid it hath been objected, that 
the practice of preſſing is inconſiſtent with the liberty of 


| the ſubject, and a breach of magna charta. 


TI readily admit, that an impreſs is a reſtraint upon the 


! natural liberty of thoſe who are liable to it : i oy it muſt 
| likewife be admitted on the other hand, that every re- 


ſtraint upon natural liberty is not co nomine illegal, or at 


all inconſiſtent with the principles of civil liberty. And 


if the reſtraint, be it to what degree ſoever, appeareth to 


be neceſſary to the good and welfare of the whole, and 


to be warranted by ſtatute-law, as well as ee 


uſage, it cannot be complained of otherwiſe than as a 
private miſchief: which, as I ſaid at the beginning, mit; 


under all governments whatſoever, be ſubmitted to for 


ayoiding a publick inconvenience. 


As to magna charta, it is not pretended that the p rac- 


tice of preſſing mariners for the publick ſervice is * 
Cao by expreſs words in that ſtatute : and if it be 


E warranted 


„ 
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' warranted by common and ftatute-law, it cannot be 


ſhewn to be illegal by any conſequences drawn from 
magna charta; in like manner as preſſing for the land- 
| ſervice could not be deemed illegal, or inconſiſtent with 
the principles of our conſtitution, while there were tem- 
porary acts (as there were many in the late war) to war- 
. 0 | OO ESL 228 

know that magna charta hath been expreſly 


- Beſides, we 


and by name confirmed by many acts of Parliament, 


my Lord Coke ſaith 32; and yet the practice of preſſing 


mariners ſtill continued through all ages, and was never, 


that I know of, once mentioned in any of thoſe acts as 
illegal or a violation of the great charter. 

A = a ſimilar caſe, I mean the practice of preſſing ſol- 
diers for foteign ſervice, there are ſtatutes of an early 
date, which, I conceive, were intended againſt it; though 
it was practiſed Jong afterwards. But thoſe acts extend 
only to the caſe of preſling for the land-ſervice, not a 
word do I find in them touching the ſea-ſervice. One 


reaſon of the difference, among others, may be that the 


land-ſervice was thought to be ſufficiently provided for in 
ordinary. cafes. by the military tenures; and extraordinary 
caſes, eaſes of neceſſity, ſuch as that of a foreign inva- 
ſion, were expreſly excepted. In thoſe caſes, faith the 
1E. III, it fhall be done as in times paſt; which we know 
was by commiſſions of array; whereas no competent pro- 
viſion was made by law for the ordinary ſea- ſervice. There 
were no nayal ſervices due to the Crown, except thoſe of 
the cinque ports and a very few others; which, all toge- 
ther, were too inconſiderable to be mentioned, and bore 
no ſort of proportion to the common exigencies of the 
publick in time of, au. 
But there is another objection, which deſerveth to be 
cConſidered. It is, that temporary acts have from time 
to time been made authorizing the preſſing mariners for 


the ſea- ſervice; from whence it is argued, that the legiſ- 


lature, which is ſuppoſed to do nothing in vain, would not 


have given thoſe powers for a time, if the King by his 


prerogative. could have provided far the ſervice without 
the aid of ſuch temporary acts. retire e 


: 
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The gentleman who had the care of publiſhing Lord 
Chief Juſtice Ha/e's Hiſtory of the Pleas of the Crown 
referreth to ſeveral temporary acts made in the late Queen's 
time authorizing, as he ſuppoſeth, the preſſing of ſol- 
diers and marimers. I have looked into all thoſe acts. 
They are ſolely for preſſing ſoldiers and. marines: not a 
fingle word that concerneth the prefling of mariners do C 


find i in any of them. | 
There was indeed an a& made in that reign fon com- 


# 


pelling mariners into the ſervice, by methods which, 
it was then thought, the prerogative alone could not war- 
rant. To that end it authorized and required juſtices of 


the peace, and other magiſtrates, to cauſe privy ſearches 


to be made from time to time for mariners, who, as the 
act expreſſeth it, did lie hid, withdraw, and conceal them- 


ſelves, and to deliver them when apprehended, to conduc- 
tors for the ſervice of the Crown: and conſtables and 
other officers were, by warrants from the magiſtrates, to 
make privy ſearches by night, and were impowered to 
enter houſes and open doors in execution of ſuch warrants, 
and were required to give an account of their proceedings 
from time to time to the magiſtrates on oath, and, in 
caſe of negligence or remiſſneſs in the premiſes, were ſub- 
jected to pecuniary puniſhments. This is the ſubſtance of 
the firſt nine ſections of the act; which ſections, conti- 
nuing in force only till the firſt of March 1706, are not 
printed i in the later editions of the ſtatutes at large. 
But it cannot, I conceive, be inferred from the new 
powers given by this act, that an impreſs by commiſſion 
from the Crown or by Admiralty-warrants, which was 
practiſed at that very time, was illegal. All that can be 
inferred is, that the ordinary methods then in uſe were 


found ineffectual; and therefore the legiſlature had, for 


that time, recourſe to an extraordinary one, for compel- 
ling into the ſervice thoſe, who could not be come at by 
the ordinary methods ; thoſe, who, in the language of the 


act, lay bid, withdrew, and concealed themſelves. And to 
that end, civil magiſtrates and civil officers are required 


and authorized to do, what, in the judgment of the legiſ- 


lature, without the aid of that act, they could not have 


done, or at leaſt were not compellable « to do. 2150 
And 
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And whoever readeth and conſidereth the 15th and 18th | 


ſections of this at, which I have already cited to another 
purpoſe, will hardly conceive, that that Parliament had 


any doubts concerning the legality of an impreſs by the 


ordinary methods of law. 


177 


Indeed the temporary acts of the 16th and 17th Car. 16 & 17 Car, I, 
I. come directly to the point. They authorized an im- 523, 26. 


preſs by admiralty-warrants for a limited time. And had 
temporary acts of that kind been frequent, or had the prac- 
tice of preſſing been diſcontinued from the time of Charles 
the firſt, unleſs when revived by ſubſequent temporary 
acts, I think what hath been ſaid upon the foot of antient 
precedents could, after all, have had very little weight. 
For freely declare, that antient precedents alone, unleſs 


ſupported by modern practice, weigh very little with me 


in queſtions of this nature; I mean, in queſtions Ro 
the prerogative. But we all know, that the praQtice of preſſ- 
ing by admiralty-warrants hath continued, now near a 
century fince the expiration of thoſe acts of King Charles 
the rd, without one ſtatute of the like kind to autho- 
. hn TOTO ion ar Sa 
| Theſe acts of King Charles the firſt do indeed ſhew, 
that the prerogative of preſſing mariners into the publick 
ſervice was at that time doubted of, And whoever con- 
ſidereth the peculiar circumſtances of that time, when 
the prerogative had in too many inftances been carried to 
great lengths, and when the nation was at the very eve 
of a civil war upon the ſubject of liberty and preroga- 
tive, and conſidereth withal that a naval force muſt in 
all events, as things then ſtood, be provided ;—whoever, 
I fay, conſidereth theſe things, will not wonder, that the 
_ prerogative of preſſing mariners ſhould, at that very cri- 
_ tical time, be ealled in queſtion; or that, in order to pro- 
cure an univerſal ſubmiflion to a meaſure neceſſary at that 


time, the authority of Parliament ſhould be called in, in 


aid of the prerogative. 


There was a temporary act made in this very ſeſſion e. 28. 


for preſſing for the land- ſervice. It reciteth that a 
rebellion was on foot in Ireland, and then declareth, al- 
moſt in the words of 1 E. III. before cited, That by law 
no man is compellable to go out of bis county ts ſerve. as n 
"I 5 ; M ſoldier, 


2 * 
— ̃ — tg 
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ſoldier, except in caſe of neceſſity of ſudden coming of ſirange 
enemies into the kingdom, or except he was bound thereto by 
tenure. | yo WE ons ̃ Rap Oe IOATY 
It is worth obſerving, that no ſuch declaration ſaving 
the rights of the ſubject is to be found in any of the acts 
of this ſeſſion for preſſing mariners. And the different 
penning of theſe acts, made in the ſame ſeſſion, and touch- 
. ing caſes of ſo ſimilar a nature, ſtrongly intimateth, that 
the point was not, even at that critical time, thought 
equally clear in the one caſe as inthe other. The ſame ob- 
ſervation occurreth with regard to the different penning 
of all the acts of the late queen for preſſing ſoldiers and 
marines, and of that for preſſing mariners ; the former de- 
clare, that it was neceſſary at that time of war that ſol- 
diers and marines ſhould be raiſed by the methods pre- 
ſcribed in the acts, By common conſent and grant in 
% Parliament,” Theſe are the words of the acts, and 
they are the very words made uſe of to the ſame purpoſe 
in the 25th E. III. already cited. The latter, without 
any ſuch declaration, barely impowereth and requireth 
magiſtrates and other peace-officers to make ſearch for and 
apprehend mariners, who then lay hid, withdrew and con- 
cealed themſelves, and to ſend them into the ſervice. 

x Vol. 68. Lord Chief Juſtice Hale, in his hiſtory of the pleas of 
the Crown, ſpeaking of the legality of preſſing, which he 
indeed ſeemeth to doubt of, faith, ** He that looks upon 
«© the acts enabling preſſing of ſoldiers and mariners for 

The chapters are ( foreign ſervice upon or beyond the fea, namely 17 Car. 

. « I. c. 12, 25, 26. may think that thoſe times made ſome 

26. cc doubt of it. But of this,” ſaith he, I deliver no opi- 
ien N % TT 

That learned man, you ſee, carrieth the inference from 
theſe temporary acts no farther than to render the mat- 
ter doubtful; and ſo he leaveth it. But had he lived to ſee 

the practice of preſſing mariners continue near a century 

longer, and eſpecially had he ſeen this practice treated by 
the legiſlature in the manner the acts made ſince the 
revolution treat it, I think what was then but matter of 

doubt would have now appeared te him in a different 

light. I confeſs it doth ſo to me. For rights of every 
kind, which ſtand upon the foot of uſage, gradually re- 

| ; Fo ; ceive - 


on = 
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receive new ſtrength in point of light and evidence from 
the continuance of that uſage; as it implieth the tacit 
conſent and approbation of every ſucceſſive age, in which 
the uſage hath prevailed. 'But when the prerogative hath 
not only this tacit approbation of all ages, the preſent as 
well as the former on it's fide, but is recognized, or evi- 
dently preſuppeſed, by many acts of Parliament, as in the 
preſent caſe I think it is, I ſee no legal objection that can 
be made % tt 8 
I make no apology for the length of my argument, 
becauſe I hope the importance of the queſtion will be 
thought a ſufficient excuſe for me in that reſpect. For it 
is no more nor leſs than, Whether the only effectual 
method yet found out for manning our navy in time of 
war, for raiſing that number of mariners which the legiſſa- 
* time to time declare to be neceſſary for defending our 
_ coaſt and protecting our trade, —whether this method be 
legal or not. This I ſay is the queſtion. . And therefore I 
could not ſatisfy myſelf without entering as far inte the 
merits of it Heal n n t 1 8 
And I have delivered my opinion upon it without any 
„„ e 


* 


— _ — — _—_ _ —— 


N. B. The authorities for preſſing mariners for the 

publick ſervice, to be found in Rymer's Federa, are fo 
numerous, that the learned author purpoſely left many of 
them uncited by him. To ſome of theſe in the reigns of 
Richard II, Henry V, Henry VI and Edward IV I have 
referred in the margin of his argument. But as amongſt 
the commiſſions and mandatory writs cited in pages 162 
and 163 he hath given none which were iſſued in the 
_ reign of Henry IV, I think it not improper to take parti- 
cular notice in this place of two commiſſions granted in 
that King's reign. The firſt of them was iſſued in the 
12th year of his reign; and being a remarkably ſtrong 
authority for the practice, it deſerves to be here tranſ- 
cribed. It is in the following form. 


180 
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Rex ail fbi Roberto Spellowe ſervient! Jus 4 arma, 


em. 
Scias quod aſſignavimus te, tam ad omnes et fn gulas 


naues, bargeas, er balingeras, ac alia vaſa portagii triginta 
Auliorum et ultra, in quibuſcumque portubus et locis regni 
noſtri Angliæ inveniri poterunt, quam ad tot magiftros et 


murinarios, guet pro gubernatione navium, bargearum, balin- 


gerarum et vaforum prædictorum nereffaru fuerint, infre 
libertates et extra, pro denarus noſtris prompte et rationabiliter 

falvendis, areſtandum et en, et * portam civita- 

| us nefirae Londonie, 


Ad proficiſcendum — in propria perſona neftra in 


| gre _ — 8 verſus partes tranſmarinas, 


Et * amines ler ques in hac parte contrarios inveneris ow 
rebelles areftandum et capiendum, et prifents neflris manci- 


m, in eiſuem moraturos quonſqpue pro curum deliber ations 


liter duxtrimus ordinandum;, 
Et idio tibi præcipimus quad circa præmiſſa diligenter inten 
das, ac ea facias et exequaris in forma predifta: 


Damms autem univerſis et fingulis vicecotnitibus, majoribus, 
ballivis, conſlabulariis, miniſtris, poſſeſſoribus, magiftris et 


marinariis nauium, bargearum, et balingerarum, et aliorum 


| vaſorum guorumcumque, ac aliis ſidelibus * noſtris, 


1 tam infra libertates quam extra, tenore præſentium, firmiter 


$ Rym 730. 


in mandatis, guod tibi in executione Præmiſſorum pareant, : 


ebediant, et intendant, 18 88 decet. 


In cujus c. 
Tote Rage apud Maſmongſierium Tertio die Septembris. 
Per ipſum regem. 


By the e which iſſued in the 1 3th year of the ſame = 


reign, John Drax, a ſerjeant at arms, is impowered, by 


himſelf and his deputies, to arreſt and take up one hun- 
dred mariners in the county of Soli, one hundred in the 
county of Kent, and thirty in the county of Ee. And 
all ſherifis, mayors and other officers are required. to ” 
| afkſting to him in that ſervice, ). 


END OF THE REPORT. 
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INTRODUCTION 


To THE 


DISCOURSE « on HIGH TREASON, 


y I G H Treaſon ling. an offence committed 
H againſt the duty of allegiance, it may be proper, 
before I proceed to the ſeveral ſpecies of that of- 

fence which will be the ſubject of this diſcourſe, to con- 

oo: from whom, and to whom allegiance is due. 


Sxcr. 15 With regard to natural- born ſubjects there Sect. 1. 

can be no doubt. They owe allegiance to the Crown at 
all times and in all places. This is what we call natural 
allegiance, in contradiſtinction to that which is local. 

The duty of allegiance, whether natural or local, is 
founded in the relation the perſon ſtandeth in to the 
Crown, and in the privileges he deriveth from that rela- 
tion. Local allegiance is founded in the protection a fo- 
reigner enjoyeth for his perſon, his family or effects, du- 
ring his reſidence here; and it ceaſeth whenever he with- 

draweth with his family and effects. Natural allegiance 
is founded in the relation every man ſtandeth in to the 

crown, conſidered as the head of that ſociety whereof he 
is born a member; and on the peculiar privileges he deri- 
veth from that relation, which are, with great propriety, 

called his birthrigbt. This birthright nothing but his own 

demerit can deprive him of; it is indefeaſible and perpe- 

| tual; and conſequently the duty of allegiance, which ari- 
ſeth out of it, and is inſeperably connected with it, is in 
conſideration of law likewiſe unalienable and perpetual. 

The merits of Dr. Storey's caſe, in point of ſubſtantial PY. * pi: 29s 
juſtice, turned ſingly upon the doctrine of natural alle- — =” 
giance; and in a very modern caſe * this doctrine was 14 Elis. 
treated by the court as a point never yet diſputed. How 
far prudential conſiderations, grounded on reaſons of ſtate, 


or even the principles of natufal equity, * under certain 
49 a. M*Denald's BY on * ſpecial commiſſion in fr 
1 — before, p, 57 


4 | | circum- 
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circumſtances induce the Crown to diſpenſe with a rigo- 
rous execution of a law, extremely right and expedient 


conſidered as a general rule, falleth not © within the com- 


paſs of my prefent inquiry. 
The doctrine of allegiance founded in birth may, as I 


have ſaid, be conſidered as a good general rule, though 


not univerſally true. Caſes may be put which will be con- 
ſidered as exceptions to it, Which I will not enter into at 


this time. Whenever they come in u e due m__ Z 


will certainly be paid to them. 

And whenever, in the caſe of alete the general 
rule ſhall be found to border on the ſummum jus, the be- 
nignity of our Jaw hath provided a proper reſource in the 
equity of the Crown. I fay the equity of the Crown ; for 
mercy to individuals, when properly conducted, is founded 
in natural equity, and in the principles of our conftitu- 


tion “. It is nothing more than weighing the merits of 


each caſe; all circumſtances conſidered, in the ſcale of 
wiidom and ſound policy, againſt the rigour of the law. 
Mr. M* Donald, whoſe caſe I have juſt mentioned, was 
pardoned upon very equitable and eaſy terms. 
There have been writers, who have carried the no- 
tion of natural, perpetual, unalienable allegiance much 
farther than the ſubject of this diſcourſe will lead me. 
They ſay, very truly, that it is due to the perſon of the 
King; and from thence have drawn conſequences, which. 
do not fall within the compaſs of the preſent inquiry, and 


ſhall therefore be paſſed over. It is undoubtedly due to the 


perſon of the King; but in that reſpe& natural allegiance 


differeth nothing from that we call local. For allegiance 
conſidered in every light is alike due to the perfon of the 


King; and is paid, and, in the nature of things, muſt 
conftantly be paid, to that Prince, who, for the time being, 
is in the actual and full poſſeſſion of the regal dignity. 


0 Hale 66, 96.) The well-known maxim, which the writers upon our law 


Wierd Seſs. 
4. e. 6, 


have adopted and applied to this cafe, nemo poteſi 'exuere 
patriam, comprehendeth the whole doctrine of 1 6 


allegiance, and 1 oY ſenſe of it. 


„ Fes — 9 j 
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* See the coronation oath, © Will you to your power cauſe 
« Jaw and juſtice is — be executed in all your jadg- 


66 ments 8 | 
| : sxcr. 
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Sec. 2. An alien, whoſe Sovereign is in amity with Seft. 2. 
| (1 Hale 59, 92.) 


the Crown of England, reſiding here and receiving the 
protection of the law, oweth a local allegiance to the 
Crown, during the time of his reſidence. And if, during 
that time, he committeth an offence, which in the caſe 
of a natural-born ſubject would amount to treaſon, he 
may be dealt with as a traitor. For his perſon and perſo- 
nal eſtate are as much under the protection of the law as 
the natural-born ſubje&'s : and if he is injured in either, 


He hath the ſame remedy at law for ſuch injury. 


: SecT. 3. An alien, whoſe Sovereign is at enmity with ect 3. 
us, living here under the King's protection, and commit- (* Hale 60, 92.) 


ting offences mr to treaſon, may likewiſe be dealt 
with as a traitor. For he oweth a temporary local alle- 
giance, founded on that ſhare of protection he receiveth®, 


Scr. 4. And if ſuch alien, ſeekiog the protection of Sed. 4 
the Crown, and having a family and effects here, ſhould, 

during a war with his native country, go thither, and 
there adhere to the. King's enemies for purpeſes of bo- 
/iility, he might be dealt with as a traitor. For he came 
and ſettled here under the protection of the Crown; and, 
though his perſon was removed for a time, his effects and 


family continued ſtill under the ſame protection. This MSS. Tracy, 
rule was laid down by all the judges aſſembled at the "ng 


. Queen's command Jan. 12th 1707. 5 1 
It is to be obſerved, that the judges, in the reſolution 
laſt cited,-laid a conſiderable ſtreſs on the Queen's declara- 
tion of war againſt France and Spain; whereby ſhe took 
into her protection the perſons and eſtates of the ſubjects 
of thoſe 6 here and demeaning themſelves 
dutifully, and not 3 ponding with the, enemy. King 
William and Queen Mary did the fame in their declara- 
tion of war againſt France, and ſo did his preſent Ma- 
: jet). Theſe declarations did in fact put Frenchmen reſid- 
ing here and demeaning themſelves dutifully, even in time 


— — 


_ See 9 A. c. 16. the judgment of parliament touching the 
caſe of the Marquis 4e G sr reſiding here, during the war, 
and holding a traiterous corteſpendence with France. 


186 
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- of war, upon the foot of aliens coming hither by licence 


or ſafe-conduct. They enabled them to acquire perſonal 


chattels and to maintain actions for the recovery of . 


perſonal rights, in as full a manner as aliens amy may *. 


under the protection of the Crown, though poſſibly not 
favoured as the perſons laſt mentioned, yet they, in caſe 
they commit crimes which in a ſubjeck would amount to 


But, as I ſaid before, all aliens enemy reſiding here 


treaſon, may be dealt with as traitors. For their perſons 


are under the protection of the law; and in conſequence 


of that protection, 2 0 8 owe a a local e — 


to the Crown. 


$eQ. 5. 


& St. Tri. 687, 


SecT. 5. In the caſe of treaſon committed by an 
alien, the inditment muſt charge, that it was done 
contra ligeantie ſue debitum, leaving out all the words 
which import a natural allegiance. Theſe words are ge- 
nerally uſed in the caſes of natural- born ſubjects, but they 
are not abſolutely neceſſary even in thoſe caſes. They 


may be omitted, and many precedents there are where they 
have been omitted; for every ſpecies of allegiance is com- 


prized under the general word allegiance: and therefore, 
in my opinion, the ſafer way is to omit them in all caſes, 


were it but to keep clear of the difficulties mentioned i in 


the next ſection. 


Sea. 6. i 


an alien. But it ought to be obſerved, that that point 
was not then in judgment before the court, nor could be ; 
for Cranburn was a natural-born ſubje&; and that when 


Sxer. 6. N ſaid by the court in the caſe of 
Cranburn cited in the laſt ſection, that if an alien be in- 


dicted for high treafon contra NATUR ALEM dominum, or 
we NATURAL IS Iigeantiæ ſue debitum, the defendant 
ag give alienage in evidence; and if that appeareth, he 
de acquitted; becauſe the indictment chargeth a 


Nn of that ſpecies of allegiance which is not due from 


it did come 1 under vn, as it did 80 


* . — 


_ 


2 See the cafe of Wells and Williams, (Mich. 9 W. III.) dall. 


46. Lutw. 34. Id. Raym. 282. and Paſeh. 14 Anne, a like 


caſe in Trower by the adminiſtrator of Guiſcard mentioned in 
the marginal note on ſection 3. (See alſo Sybveſter” 8 Caſe: Hil. 


1 Arn. Far, 150.) 


ears 


rn r 
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i 
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years afterwards in the caſe of Mr. Francia a Frenchman 
born at Bourdeaux and never naturalized, the court did $8. 
not go ſo far as to direct the jury to acquit him in caſe 
they were ſatisfied with his birth within the dominions of 
the French King, but told them, that, if they thought 
him guilty of the charge in the indictment, they ſhould 
find him ſo, and withal find that he was an alien born 


in the dominions of the French King: this I preſume was 


done in order that the point might be farther weighed and 


conſidered on a ſpecial verdict. But the jury acquitted 


him of the whole charge, and fo the point never came in 
judgment. And I do not find, that it ever was judicially 
determined, though there are many. didita in the books, (1 Hale 59, 92.) 
which favour the opinion delivered in Cranburn's caſe. | 
I think that opinion is good law, for the reaſon before 


 Sxcr. 7. The caſe of an ambaſſador, or his atten- Sect. 7. 
dants, not being ſubjects of Great Britain, mentioned by 
Lord Hale, doing acts which in a ſubject would amount 1 Hale g5— 

to high treaſon, will, as bis Lordſhip obſerveth, be al- 
ways governed rather by prudential conſiderations, or 
what are generally called reaſons of ate, than by any fixed 
rules of law. And as ambaſſadors generally act under 
direction and by orders from their Sovereigns, they have 
| ſeldom been proceeded againſt farther than by impriſdn- 


ment, ſeizing their papers and ſending them home in 
cuftody. Which was done in the caſe of Count Gyllen- 


Borg the Swediſh miniſter in the late King's time. 


But whatever proceedings be againſt them for ſtate- 


crimes, they are to be conſidered at the worſt but as ene- 
mies ſubject to the law of nations; never as traitors ſub- 
ject to our municipal laws, and owing allegiance to the 
| Crown of Great Britain; unleſs perhaps in caſe of at- 


tempts directly and immediately againſt the life of the 


King; in which caſe no orders from their Sovereigns can 
be preſumed, or, if in fact produced, would juſtify or ex- 
cuſe; and therefore I ſhall not take their caſe into conſi- 
deration in this place. And for the ſame reaſon I ſay no- 

thing of the caſe of ſpies taken here in time of war, ac- 
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DISCOURSE. 1. 


tual boſtilities being on foot in the kingdom at 2 n nor 
of priſoners of war. | 


But for murder and other offences of guest enormity, 
which are againſt the light of nature and the fundamen- 
tal laws of all ſociety, the perſons mentioned in this ſec- 


tion are certainly liable to anſwer in the ordinary courſe 


of juſtice, as other perſons offending in the like manner 
are. For though — may be thought not to owe allegiance 
to the Sovereign, and ſo to be incapable of committing 


high treaſon, yet they are to be conſidered as members of 
ſociety; and conſequently bound by that eternal univer- 


fal law by which all civil ſocieties are united and m_ 


together +. 


SECT, 8. Protection and as are regiprocal ; 


obligations, and conſequently the allegiance due to the 


Crown muſt, as I ſaid before, be paid to him, who is 


in the full and actual exerciſe of the regal power, and to 


none other, I have no occaſion to meddle with the diſ— 
tinction between Kings de fafo and Kings de jars, be- 


| Eauſe the warmeſt advocates for that diſtinction, = for the 
principles on which it hath been founded, admit, that even 
a King ae fads, in the full and ſole poſſeſſion of the Crown, 


is a King within the ſtatute of treaſons; it is admitted 


too, that, the throne being full, any other perſon, out of 
poſſeſſion but claiming title, is no King within the act, 
be his pretenſions what they may. 


Theſe principles I think no awyer hath ever yet 4. 


nied. They are founded in reaſon, equity and good policy. 


srcr. 9. A prince ſucceeding to the Crown by de- 


cent, or by a previous Laos” of Parliament, is, from 


the moment his title accrueth, a King to all intents and 
purpoſes within the ſtatute of trealban; ; antecedently to his 


own coronation, or to any oaths or engagements taken to 


F At the gaol-dehivery for the city y of Briftel in Augst! 1758 

Pater Molieres,” a French priſoner of war, was indicted for pri- 
vately ſtealing in the ſhop of a goldſmith and joweller 2 
mond ring — at 20 J. I thought it highly improper to pro- 
ceed capitally upon a local ſtatute againſt à priſoner of war: 


aud therefore adviſed the jury to acquit him of the circum- 
ſtance of ſtealing in the ſhop and to find him guilty of ſimple 


larciny to the value laid in the indictment. Accordingly he 
was burnt in the hand and ſent to the priſon appointed for 


French priſoners, 


him 


ſolemnity. But the ſolemnity of a coronation with us go- 
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| him on the part of the ſubject. For as, on the one hand, 

the ſolemnity of a coronation doth not confer, but preſup- 

poſeth a right to the allegiance of the ſubject inherent in 

the perſon of the King; ſo, on the other, the duty of al- 

—— doth not flow from any oaths or engagements 

taken on the part of the ſubject; for in both caſes an an- 

tecedent duty is preſuppoſed, which is intended to be 

ſecured by thoſe explicit engagements. 4 

I am however very far from thinking, that the ſolem- 

nity of a coronation is to be conſidered among us merel 

as a royal N or as a bare notification of the de- 
ſcent of the Crown, as authors of high diſtinction have been Coke and Hale 
pleaſed to expreſs themſelves. I admit that it is, on the 1 EY 
part of the nation, a publick ſolemn recognition, that the EY 
regal authority, and all the prerogatives of the Crown 

are 'veſted in the perſon of the King, antecedently to that 


7 


eth a great deal farther. The coronation oath importeth, 
on the part of the King, a publick ſolemn recognition of 
the fundamental rights of the people; and concludeth 
with an engagement, under the higheſt of all ſanctions, 
that he will maintain and defend thoſe rights; and to 
the utmoſt of his power make the laws of the realm the 
rule and meaſure of his conduct. | 


| Sect. 10. The reader obſerveth, that in the preceed- Sect. 10. 
ing ſection I take it for granted that a title to the Crown 
may be founded, as well on a deſignation by Parliament, 
as on hereditary deſcent. I never entertained a doubt of 
this matter, though I am aware that ſome lawyers of high 
rank have gone upon a contrary principle ; for though 
the Crown hath, upon principles of great wiſdom and 
ſound policy, been, in all ages, conſidered as a deſcend- 
able right, veſted in and appropriated to the royal line, 
and hath in fact continued in that line ever-ſince the 
_ conqueſt, yet it is certain that the courſe of deſcent in 

that line hath been frequently interrupted by the authority 
of Parliament. hs 898 


= 
0 — — — —— EE 
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| Sxcr. 31. Lord Chief Juſtice Hals, after mentioning Seer. rx. 
the caſes of Ed. II. and R. II., is pleaſed to ſay, that the 7 Hale 205. 
| 3 1 7 former 
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— See Diſc. IV. 


Sect. 12. 


25 E. III. 
Stat. 3. c. 4. 


2 Hale 3 32. 
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former was conſidered by Parliament, even after his reſig- 


nation and depoſition, as a King againſt whom high. trea- 
ſon might be committed. his he groundeth on the at- 


| tainders of thoſe who were eee in the murder of 
him. But thoſe attainders ſeem to me to have been 


rounded ſingly on a principle of law, which then pre- 


vailed, that compaſſing the death 0 FA the father of the King 
was high treaſen. And Lord Ch 


ief Juſtice Coke ac- 
counteth for thoſe attainders upon this principle, and 


upon no other. 
I have in another e entered gel into this 


| . us 5. 0 touched upon in the $th and 10th ſec- 
tions; and therefore I ſay no more of them in this place. ; 


SECT. 12. I will 1 this into gien with a 


few words, touching clergy in the caſe of treaſon. 


The ſtatute de clero provideth, that clerks, convict for 
treaſons or felonies touching other perſens than the King 
himſelf or dis royal Majeſty, ſhall have the privilege of holy 
church. In conſequence of this ſtatute mere felonies 
of all kinds became intitled to clergy ; and petit-treaſon 
likewiſe became ſo intitled, till ouſted by ſtatute. It was 


| treaſon of a more private nature, and not in conſidera- 


tion of law committed againſt the oye * the Du or 


His royal Majeſty. 


As the benefit of clergy in the — of felony is not 
confined to ſuch offences as were felony at the time of 
making this ſtatute, but in favour of life, or rather of, 
what the Ignorance and ſuperſtition of former times 
called, the privilege of holy church, is extended to all new- 
created felonies, unleſs taken away by the ſtatute creating 
ſuch felony, or by ſome other ; ſo, on the other hand, 
by parity of reaſon and in juſtice to the Crown and the 
publick, all new-created treaſons, which in judgment of 


law are levelled at the per 155 of the King or his royal Majeſly, 
pec 


are excluded, without ial words for that purpoſe, as 
coming within the exception of this ſtatute. 
Hale, it is true, faith, that in all caſes of high trea- 
fon, whether declared ſo by the ſtatute of treaſons or new- 
enacted ſince, the privilege of clergy. is taken away. 
Her rule is , but, I No the learned author 
N | m uſt. 
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muſt be underſtood with ſome limitation. All forts of 
high treaſon, touching the perſon of the King or his royal 


Majeſty, come within the exception in the ſtatute de clero, 
and conſequently- are ouſted without ſpecial words : 


but when offences of a more private nature, which, for 
the moſt part, terminate in an injury done to particulars, 
| have, by reaſon of their odiouſneſs and for publick exam- 


ple, been made high treaſon, or when that hath been at- 
tempted ; of which the inſtances have been very rare; it 


hath been deemed, expedient to take away clergy by ex- 


preſs words for that purpoſe ; for ſuch new-created trea- 
ſons, of a private nature, could not, with any ſort of 
propriety, be ſaid to touch the perſon of the King or his 
royal Majeſty. 

I will give a few inſtances of each kind of ſtatute-trea- 
ſons, which will ſerve to een and eſtabliſh the diſ- 
tinction I am aiming at. 


The new-created Weston concerning the coin and 


| ſeals are treaſons of the ſame kind with thoſe declared fo 
by the ſtatute of treaſons, and come under the ſame rule. 
They are all treaſons againſt the royal Majeſty of the King. 


The treaſons created by ſtatutes made for aboliſhing: 
the papal and eſtabliſhing the regal ſupremacy, for avoid- 
ing doubts touching the ſucceſſion of the Crown and for 

eſtabliſhing ſuch ſucceſſion, for the puniſhment of ſedi- 


tious and defamatory libels tending to create doubts and 


ſuſpicions touching the King's title or government'or the 


royal iſſue ;—theſe ee e erer, others of the like nature, 
of which inſtances more 


ment of the legiſlature to diſturb the peace and tranqui- 
lity of the kingdom, and to endanger the ſtability of the 


1 government, come within the exception of the ſtatute de 


clero, as being treaſons touching the perſon of the King or 


== royal Majeſty ; and accordingly ſuch of them as ftill 
_ exiſt are ouſted of clergy without any n proviſion 


for that purpoſe. 


But with regard to the hwne ſpecies of treaſons hinted 


at above. as terminating in injuries done to parti- 
culars, WON hath been taken to de otherwiſe. 


The 


\ 


an enough may be met with in 
the Statute-book, having a dire& tendency in the judg- 
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C. g. The 22d of H. VIII. made wilful poiſoning high trea- 
fon, and enacted that the offenders ſhould be boiled to 
death. This att by expreſs words took away clergy. 


- "ad Abr. In the 8th of Edw. IV. a petition was tendered to the 
mf King in Parliament by both houſes, which, in thoſe days, 


was the ordinary method of tendering bills for the royal 
aſſent, that ſacrilege ſhould be deemed high treaſon 
and the offenders burnt ts death, Here likewiſe proviſion 
was made by expreſs words, that clergy ſhould be taken 
away, and the appeal for reſtitution ſaved. To this ex- 
traordinary petition the King returned an anſwer, be- 


coming the * Majeſty of the Crown. 
| LE Roy S'AVISERA. 


The uſe I make of theſe precedents i is to ew, that in 
the caſe of theſe inferior treaſons, terminating in injuries 
dope to particulars, it was thought expedient to take 

away clergy by expreſs words for that purpoſe, theſe trea- 

ſons not being conſidered as done againſt the perfor of the 

| King or his royal Majeſty. 5 

3 H. vl. e. 6. The 8th of Hen. VI. may fm to be an exception to 

SOAY the rule I am advancing ; for it made the wilful burn- 
21 ing of houſes, under ſome ſpecial! circumſtances therein 

mentioned bordering upon acts of open hoſtility, hi gh alan, 

without any expreſs ouſter of clergy. 

1 Hale 5, But Hale informeth us, that ſome gentlemen of the | 


2 als 366, profeſſion in his time conſidered the offence of mere ar- 
ſon, unattended with circumſtances of ſpecial aggravation, 
as an act of publict hoſtility, and therefore ouſted at com- 
mon law and not helped by the ſtatute de clers; and that 
Noy declared this to be his opinion in the court of King's 
Bench about the 8th of Charles I. He adds, And this 
& ſeemed to be aſſented to by the court. 
The learned judge doth not himſelf aſſent to it. But 
it is plain, that the legiſlature, in framing the act of the. 
8th of Hen. VI, conſidered the offence of burning houſes. 
and deſtroying goods, under the circumſtances of deep ag - 
avation therein mentioned, as an offence of a treaſonable 
kind antecedently to that act: and therefore probably they: 
might net think it neceſlary to w_ ; by expreſs 


words for __ purpoſe. a, 


| 
F 
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The preamble recited, that the houſes and goods of 9 
divers perſons had been then lately feloniouſty and trai- 
terouſſy burnt and deſtroyed. The ſtatute then enacted, 
that /uch burning of houſes ſhould be adjudged high trea- 
ſon ; and that this ordinance ſhould extend to all /uch 
burnings foice the firſt day of the King $ reign, as well as to 
all future burnings. 
A retroſpe& of more than ſeven years, in a calf fo pe- 
2 nal, would have been thought a moſt extraordinary mea- 
8 ſure, if the offence had not, in the judgment of that Par- 
liament, partaken of thenature of high treaſon antecedent 
to the ſtatute : nor could former offences of the like kind, 
upon any other ſuppoſition, be with propriety ſaid to have: 
been W 9 * 


2 N 


Of High Treaſon in Compaiing the King" $ 
Death. 1 


H Ea antient writers, in treating of e boni. 

1 cide, conſidered the felonious intention manifeſted =. 

by plain fatts, not by bare words of any kind, in the 3 1nf 5. 
ſame light in point — 5 guilt, as homicide itſelf. The rule 8 

was voluntas reputatur pro face. And while this rule mid. 

prevailed, the nature of the offence was n by: the 

term cohnpaſſing the death. _ 

This rule hath been long laid aſide as too rigorous in 

| the caſe of common perſons. But in the caſe of the King, 

| Queen, and Prince, the ſtatute of treaſons hath, with great 
* propriety, retained it in it's full extent and rigour: and 

1 in deſcribing the offence hath likewiſe retained the an- 

tient mode of expreſſion. ©* When a man doth om_—_— Or 25 E. ni. f. 3. 
* 7magine the death of our Lord the King, or of our Lady 2· 

his Queen, or their eldeſt ſon and heir,—and thereof 

be upon ſufficient proof t. net, al 

1 open deed Ly people of his condition. Were. 


Sect. 1. The words of the ſtatute deſctiptiye of the sed. 1. 
offenge muſt be ſtrictly purſued in every indictment E 


this ſpecies of treaſon. 1 muſt 2 that the defen- 
N Gant 


Kel. &. 


V, g. 2. 1. 13. 


indictment for this ſpecies of treaſon, and indeed for le- 


DISCOURSE I. 
dant did traiterouſly compoſe and imagine Ge, and then ge 
on and charge the ſeveral overt- acts as the means employ- 
ed by the defendant for executing his traiterqus purpoſes. 
For the compaſſing is conſidered as the treaſon, the overt- 
acts as the means made uſe of to effectuate the intentions 
and imaginations of the heart. And therefore in the caſe 
of the regicides the indictment charged, that they did 
traiterouſly compaſs and imagine the death of the King; 


and the taking off his head was laid, among others, as 


an overt- act of compaſſing; and the perſon who was 
ſuppoſed to have given the ſtroke was convicted on the 
J 31. 5 

From what hath been ſaid it followeth, that in every 


vying war, or adhering to the King's enemies, an overt= 
act muſt be alledged and proved. For the overt-act is 
the charge, to which the priſoner muſt apply his defence. 
But it is not neceſſary, that the whole detail of the evi- 
dence intended to be given ſhould be ſet forth; the com- 
mon- law never required this exactneſs, nor doth the ſta- 
tute of King William, which will be conſidered in it's pro- 
pep place, require it. It is ſufficient, that the charge be 
reduced to a reaſonable certainty, ſo that the defendant 
may be appriged of the nature of it, and prepared to give 
an anſwer to it. / T9 RT TS 
And if divers overt-acts are laid and but one proved, it 
will be ſufficient, and the verdi& muſt be for the Crown; 
and therefore, where divers overt- acts are laid, and the 
indictment in point of form happeneth to be faulty with 
regard to ſome of them, the court will not quaſh it for 


thoſe defects; becauſe that would deprive the Crown of 
the opportunity of proving the oyert- acts which are well 


laid, 


SecT. 2. T have ſaid, that in the cafe of the King 
the ſtatute of treaſons hath, with great propriety, 


retained the rule, woluntas pro facto. The principle 


upon which this is founded is too obvious to need muc 
enlargement, The King is conſidered as the head of the 
Þody-politick, and the members of that body are conſider- 
ed as united and kept together Dy 4 political * 


or HIGH TREASON. 


him and with each other. His life cannot, in the ordina- 28 J. * 3 


ry courle of things, be taken away by treaſonable prac- 
tices without inyolving a whole nation in blood and con - 
fuſion ; conſequently every ſtroke levelled at his perſon is, 
in the ordinary courſe of things, levelled at the publick 
| tranquility. The law therefore tendereth the ſafety of the 

King with an anxious concern, and, if I may uſe the ex- 
; Preſſion, with a concern bordering upon Jealouſy. It con- 
 lidereth the wicked imaginations of the heart in the lame 
degree of guilt as if carried into actual execution, from 


the moment megſures appear to have heen taken to render them 1x Hate 113. 
. And therefore, if conſpirators meet and con- Ke. 27. 


t how to kill the King, though they do not then fall 
upon any ſcheme for that purpole, this is an overt- act of 

compaſſing his death; and ſo are all means mage uſe of, 
be it advice, perſuaſion or command, to incite or in- 
courage others to commit the fact, or to join in the at- 
tempt; and every perſon who but aſſenteth to any over- 
_ tures for that purpoſe will be involved in the ſame. guilt. 


And if a perſon be but once preſent at a conſultation Kel 1, 21. 
for ſuch purpoſes and conceal it, having had @ previous 4 St. Tri. Co. 


notice of the deſign of the meeting, this is an evidence 
+ proper to be left. to a jury of ſuch aſſent, though the Par- 
ty ſay or do nothing at ſuch conſultation. .. The law is 
the ſame if he is preſent at more than one ſuch conſulta- 
tion, and doth not diſſent or make a diſcovery. But in 
the caſe of once falling into the company of conſpira- 
tors, if the party met them accidentally or upon ſome i in- 
different occaſion, bare concealment without expreſs 4 
ſent will be but miſ ſpriſion of treaſon. The law was for- 


merly more ſtrict in this reſpect; Si ad tempus diſimula- Bract. de coren, 
Verit et ſubticuerit, 94. canſentiens & aue, erit fe c. 3. ſ. 1. 


1 Regis dl, 


| Sxer. 3 The care the law hath taken for the per- Sect. 3. 


: hioak, 57 of the King is not confined to actions or at- 
tempts of the more Kagitious kind, to aſſaſſination or 
poi ſon, ar other attempts direct y and immediately aiming 

at his life. It is extended tp every thing wilfully "| 

deliberately done — ted, whereby his life may he en- 
| 3 And ehex ore the N27 8 into meaſures HEE 
poling 


—— —— 


Chap. I. | 


$ect. 4. 


DISCOURSE I. 


| poſing or impriſoning him, or to get his perſon "A005 the 


power of the conſpirators, —theſe offences are overt- acts 
of treaſon within this branch of the ſtatute. For expe- 
rience hath ſheyn, that between the s W graves 


of Prinees the diſtance is very ſmal 


Ster. 4. Ofences which are not ſo el. as 


thoſe already mentioned, have been with great propriety 
brought within the ſame rule; ; as having a tendency, 
though not ſo immediate, to the ſame fatal end. And 


Dr. Storey'seaſe, therefore the entering into meaſures in concert with fo- 


cited, p. 183. 


= Tri. 406 


reigners and others in order to an invaſion of the king- 
dom, or going into a foreign country, or even purpoſing 
to go thither to that end and taking any fleps in order there- 


to, — theſe offences are overt- acts of compaſſing the | 
King's death. 


Lord Preſton and two other Fenchel had bes 8 
a ſmack to tranſport them to France, but were ſtopped 
before they got out of the river, and their papers ſeized. 


Among the papers was found a ſcheme intended to be laid 


before the French King or his miniſters, for invading the 
kingdom in favour of the late King James the ſecond ; 
with many letters, notes and memoranda, all tending ta 
the ſame purpoſe. Lord Preſton upon his trial inſiſted, 
among other matters, that 10 overi-af? was proved upon 
bim in Middleſex, where all the overt- acts were laid; for 


he was taken with the papers in the county of Kent. "But 


the court told the jury, that if, upon the whole evidence, 
they did believe that his lordſhip had an intention of go- 


ing into France and carrying thoſe papers thither 'for the 
purpoſes charged in the indiftment, his taking boat at Sar- 
y Stairs, which are in 1/iddleſex, in order to go on board 


the ſmack, was a ſufficient oyert-a& in Middleſex, Eve 


ſtep taken for thoſe purpoſes was an overt- act. Chief 


Juſtice Halt, Chief Juſtice Poltexfen, and Chief Baron At- 
kins deliyered their opinions ſeriatim to this purpoſe, All 
the other judges preſent concurring. 

The . of inciting forefgners to invade the hit 


dom is a treaſon of fignal enormity. In the loweſt eſti- 
mation of things and in all poſſible events, it is an at- 


fempt, on the part of the affender,” to render his country 
55 


| 


f 
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the ſeat of blood and deſolation ; and yet, unleſs the Chap. 1. 
powers ſo incited happen to be GO at war with us at (1 Hale 167.) 
the time of ſuch incitement, the offence will not fall 
within any branch of the ſtatute of treaſons, except that 
of compaſling the King's death. And, therefore, ſince it 
| hath a manifeſt tendency to endanger the perſon of the 
King, it hath, in ſtrict conformity to the ſtatute, and to 
every principle of ſubſtantial political juſtice, been brought 
within that ſpecies of treaſon of compaſling the King's 
death; ne quid detrimenti reſpublica capiat; 


. 


Scr. 5. Lord Coke ſeemeth to have been of opinion, Sect. „, 
that an offence falling under one branch of the ſtatute ; inſt. 14. 
cannot be deemed an overt-act of a different ſpecies of | 
| treaſon. I believe Lord Hale did once fall into the ſame 
opinion; for in his ſummary, ſpeaking of conſpiracy to gym. 23. 
| levy war, he ſaith, it is no overt- act of compaſſing t 
King's death, becauſe it relateth to a diſtinct treaſon: But 
Hale altered his opinion ; and it is every day's expe- i Hale 115 
rience, that many offences, falling directly and by name 123. 
under other branches of the ſtatute; may be brought with-. 
in this of compaſſing the King's death. Levying war is 
an overt- act of compaſling *; and, under the limitations 
ſtated in the next chapter, conſpiring to levy war like- 
_ wiſe is an overt- act within this branch ; and ſo is a trea- 
ſonable correſpondence with the enemy, though it falleth 
more naturally within the clauſe of adhering to the King's 
enemies. And in the caſe of Patrick Harding, the railing 2 vent. 315. 
men with intent to dethrone the King; and ſending them 
N abroad to join for that purpoſe with the forces of France 
7 then at open war with us, which, had the overt- act been 
| properly laid, would have fallen within the clauſe of ad- 
| bering, was ruled to be an overt-act of compaſling the 
King's death. And in Lord Pre/ton's caſe before cited, 
he and the other gentlemen were indicted . upon both 
branches of the ſtatute, - compaſſing the death, and ad- 
| hering ; and the compoſing, procuring, and ſecreting the 
) treaſonable papers, their taking boat to.go on board the 
[ ſmack, and carrying the papers with them in order to be / 


See Stat. 29. H. VI. Jact Cade's rebellion was deemed an 
overt - act of compaſſing. See chap. 2, J. 3, 6, 8. touching 
theſe matters. R =" 65 S417, Wo 
45h; | N 3 made 


| | 
Chap. I, 
| 

| Sect. 6. 


6-1 (1 Hale 118.) 


Cro. Car. 12 5 


© Fee hs cake of 000 — 4 r in the next chop , 8. 
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made uſe of in France for the treafonable purpoſes char- 


ged in the indictment, — theſe facts were all laid as overt- 


N is of bath ſpecies of treaſon. 


sor. 6. How far cond or writings * 4 ſeditious 


nature may be conſidered as overt- acts within this branch 


of the ſtatute hath been the ſubject of much debate. In 
Mr. Stuney's caſe it was ſaid, Scribere g agere. This is 
undoubtedly true under proper limitations, but it was not 


applicable to his caſe. Writing being a deliberate act and 


capable of ſatisfactory proof certainly may, under ſome 
circumſtanees with publication, be an overt- act of trea- 
ſon. And I freely admit, that had the papers found in 
Mr. Sidney 's cloſet been plainly relative to the other trea- 
ſonable practices charged in the indictnient, they might have 


been read in evidence ag him, auen not * 


liſhed. - 
The papers found in Lord Proflon's cuſtody, thoſe 


found where Mr. Layer had lodged them, the intercepted 


letters of Doctor Henſey, were all read in evidence as 


overt-acts of the treaſon reſpectwely eharged on them; 
and William Gregg's intercepted — might, in like man- 


ner, have been read in evidence, if he had put himſelf 
upon his triaĩ *. For thoſe papers and letters were written 


in proſecution of certain determinate purpoſes, which 


were all treaſonable and then in contemplation of the 
offenders, and were plainly connected with them. * 
papers not capable of ſuch connection, while they re 

main in the hands of the author unpubliſhed, : as Mr. 


| Sidney 's did, will not make a man a traitor... Lord Hate 


in the place laſt cited mentioneth two errcumfitances-as 
coneurring to make words reduced into writing overt- acts 
of compaſling the King's death, that ad be ver and 
that they import ſuch compuſſing. 

True it is, that in Peacham's caſe a MS. 3 in 
which were ſome treaſonable paſſages, found in his ſtudy, 
never, for aught appearing, preached or publiſhed or in- 
tended to be ſo, was thought to bring him within this 
branch of the ſtatute ; and e he was found mo 


but 
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but not executed, For whatever. rule the court of Kin g's Chap. I. 


Bench, where he was tried, might lay down, many of 


ce the Judges, ſaith Croke, were of opinion, that i it Was 
© not treaſon.” This caſe. therefore weigheth very 


little; and no great regard hath been paid to it ever- 
ſince. : | 


And e ftill leſs regard will be paid to it if it be 


conſidered, that the King, who appeareth to have had the James . 


ſucceſs of the proſecution much at heart, and took a part 
init unbecoming the Majeſty of the Crown, condeſcended 


to inſtruct his attorney- -general with regard to the proper Bacon. 


meaſures to be taken in the examination of the defendant; 

that the attorney, at his Majeſty's command, ſubmitted 
to the drudgery of ſounding the opinions of the judges 
upon the point of law, before it was thought adviſable to 
riſque it at an open trial; that the judges were to be ſift- 
eff ſeparately and fo ban, before they could have an opportunity 

of conferring together; and that, for this purpoſe, four 
gentlemen of the vrofeſtion in the ſervice of the Crown 
were immediately Aifpatebed, one to each of the judges; 
Mr. Attorney himfelf undertaking to practiſe upon the 
Chief Juſtice, of whom ſome doubt was then enter- Coke. 
tained. N | 
Isõ it poffible, chat a gentleman of Baco? 8 _ talents 
could ſubmit to a ſervice fo much below his rank and 
character]! But he did mit to it, and acquitted him- 
ſelf notably in it. 

Avarice, I think, was not his ruling paſſion. But 

whenever a "falſe ambition, ever reſtleſs and craving, over- 

heated in the purſuit of the honours which the Crown 
alone can confer, happeneth to ſtimulate an heart other- 
vwiſe formed for great and noble purſuits, it hath fre- 
quently betrayed it into meaſutes full as mean as avarice 
itſelf could have ſu ggefted to the wretched-animals who 
live and die under it's dominion. For theſe: paſſions, 
however they may ſeem to be at variance, have ordinarily 
prodaced the fait effects. Both degrade the man, both 
contract his views into the little point of ſelf-intereſt, 
and equally ſteel the heart againſt the rebukes of con- 
Sience, or Nis ſenſe of true honour. 

Bacon, having, undertaken. the ſervice, informeth his 


Majeſty in a letter adgrefled to him, that with regard to 
e POET N | 


4 St. * 581, 


1 Hale 111 
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| three of the (SAR whom he nameth, he had ſmall doubt 

of their concurrence ; ©* Neither, faith he, am I wholly out 
„ hope, that my Lord Coke himſelf, when I have in $0ME 
* DARK MANNER put him in doubt that he ſhall be left 
& alene, twill not continue ſingular.” Theſe are plain naked 
facts, they need no comment ®. Every reader will make 
his own reflections upon them. I have but one to make 
in this place. This method of foreſtalling the judgment 
of a court in a caſe of blood then depending, at a time 
too when the judges were removable at the pleaſure of 
the Crown, doth no honour to the memory of the perſons 
concerned in a tranſaQion ſo inſidious and unconſtitutio- 
nal; and at'the ſame time greatly weakeneth the autho- 
rity of the judgment, 


SecT. 7. As to mere words ſuppoſed to be treaſon- 
able, they differ widely from writings in point of real 
malignity and proper evidence. They are often the effect 
of mere heat of blood, which, in ſome natures otherwiſe 
well diſpoſed, carrieth the man beyond the bounds of de- 
2 or prudence. They are always liable to gras miſ- 
conſtruction from the ignorance or inattention of the hear- 
ers, and tgo often from a motive truly criminal. And 
therefore I chooſe to adhere to the rule which hath been 
laid down on more occaſions than one ſince the revolu- 
tion, that looſe words, not relative to any att or deſign, are 
not overt- acts of treaſon. But words of advice or per- 
ſuaſion, and all conſultations for the traiterous purpoſes 
treated of in this chapter are certainly ſo. They are ut- 
tered in contemplation of ſome traiterous purpoſe actually 
on foot or intended, and in proſecution of it. 5 

Lord Chief Juſtice Hale was of opinion, that bare 
words are not an overt- act of treaſon, Cate was of the 
fame opinion. Hale hath treated the ſubject pretty much 
at large, and I ſhall not t repeat his argument; but I muſt 

ges Bacon's letters in the 4to edition of his Works 1740. 
lett, 111, 412, 114, 116, 117. Others of his letters ſhew, 
that the ſame kind of intercourſe was kept up between the King 
and his attorney- general with regard to many caſes then de- 
pending in judgment, in which the King was pleaſed to take 
a part, or thought his prerogative concerned; particularly i in 
the caſe of one Owen executed for treaſonable words, 3 in that of 
Mr. Oliver St. Jobn touching the benevolence, in the diſpute 
between the courts of King's Bench and Chancery in the caſe 
of the Præmunire, and in the „ againſt the Earl and 
Counteſs of Somerſet. 


ſay 
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ay, that I think his reaſons founded on temporary acts Chapy, © 2 
or acts ſince repealed, - which make ſpeaking the Wa ie 
therein ſet forth felony or miſdemeanor, are unanſwerable; 
for if thoſe words, ſeditious to the laſt degree, had been 
deemed overt- acts within the ſtatute of treaſons, the le- 
giſlature could not, with any ſort of conſiſtency, u 
treated them as felony or miſdemeanor *, | 
The ſame uſe may be made. of the acts paſſed in the 4 Anax, 5 
time of the late Queen for the ſecurity of her Majeſty's 6 Anne, e.7. 
perſon and government, and of the ſucceſſion to the 
Crown in the proteſtant line. Theſe acts provide, that 
every perſon who ſhould maliciouſly, adviſedly and di- 
realy by writeng: or printing affirm, that the Queen was 
not the rightful Queen of theſe realms, or that the pre- 
tender had any right or title to the Crown, or that any 
other perſon had any right or title, otherwiſe than accord- 
ing to the acts paſſed — the revolution for ſettling the 
ſucceſſion,: or that the legiſlature hath not ſufficient au- 
thority to make laws for r the ſucceſſion, ſhould be 
guilty of high treaſon and ſuffer as a traitor 5/ and then 
enaQ, that if any perſon ſhall malicrouſly and direttly by 
preaching, teaching, or adviſed ſpeaking declare and main- 
tain the ſame, he ſhall incur the peadities ee 
nire. 
I will make a ſhort obſervation or two on theſe acts. 
1ſt, The poſitions condemned by them had as direct a 
tendency to involve theſe nations in the miſeries of an in- 
teſtine war, to incite her Majeſty's ſubjects to withdraw 
their allegiance from her, — to deprive her of her Crown 
and royal dignity, as any general doctrine, any declara- 
tion not relative to actions or deſigns, could poſſibly have; 
and yet in the caſe of bare words, poſitions of this dan- 
gerous tendency, though maintained malicioufly, advi ſealy, 
and direftly, and even in the ſolemnities of preaching and 
teaching, are not conſidered as overt- acts of treaſon. _ 
2dly, In no caſe can a man be argued into the penalties | 
| of the acts by inferences and concluſions drawn from 
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What ne hath affrmed. The eriminul poſition muſt be 


Aridi maintained, 6 Sep kim within the Gonſpak; of 


1 en 


ly, Nor will every rack, - haſty; or aiguardes expref- 
bon, owing perhaps to natural warmth, or thrown out in 


mne keat of diſputation; render any perſoh criminal within 


theſe acts; the criminal doctrine moſt be maintained 


 Malicvuſly aud avi 


Such eautiot did the legiſlature ub ir franhing theſe 


atutes made in the Zea? of the times, 2 moſt laudable 


82.4 


Kol. * 
x Hal. 116. 
Cro, Car. 332. 


48t. Tri. 645. 


Kol. 13. 


it, — if properly d, it n por have borne. He 


i a it was,. for purpoſes of no leſs importande than the 


of her then Majeſty's perſon and Ot; 


| * the ſueceſſion to the Crown in his' prefent Maj 


5's royal houſe z a caution formerly uſed in Mbit ea 


and not unworthy of imitation in framing future acts of , 
_ the' like kind, if any fach ſtialf be thought neceſſary ; and 
_ Which may ſerve as a faithfol monitor in the oonducł of 


proſecutions for words or writings fappoſed to be tręeaſon- 
Able, but not relative to any teren aner they on 


| Kot of intended to de taken. 


Bee. 8. The rule Nee! in hh (ion from 


de State Trials is in my opinion very properly guarded, 


being confined to words, not relative to any at? or zu; 


for Words connected with facts, or expreſſive of the in- 
tentiom of the ſpeaker, may, 
bring him within the ſtatute of treuſons. Grohagur 


deydud fex ſaid; „ I will kill the Kin os! of Zmatint, if 
en come af Kitty,” and the wesen de, after ſetting 


under ſome clrcumſtances, : 


_ the' words; charged, chad be ome int, England for 


wee 5 08 ths words; though laid im the indictment᷑ as 

ehe of the over. acts, could not he ſo properly deemed an 
evert- act of treaſon, as an evidence againſt the mam out 

of his own: mouth, GO _ he tame int# England. 


The traiterous intention, roved by tis words, converted 
an action, innocent in itfelf, into an overt- act of trea / 
ſon. 


Lord Chief Juflicn Kelyng hath cited this eaſy from 
Croke very imperfectly, and hath drawn a coneluſion from 


it 
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ſaith it was reſolyedg ** Flat in caſe a man be indicted ' Chap. 5 


V only for words, that is nos big treaſen. Bus if a 
< man be indicted for compaſſing the Rings death, there 
words may be laid as am ovest-ac to prove that he 
% compaſſed the death of the King, as it was in the caſe 
< of Crobagan; who being beyond ſen ſpalae theſe! words, 
« uuill kill abe King if I can cum at bim; and after- 
<< wards he came iato- England. and was talten and in- 
< diced; for eempaliing the King's death; and theſe 
6 words laid as n and proved; and; he had 
2 nt of high treaſon. 
From the caſe thus cite and the rule chat is . 
on it, a reader wuuld be induoed to conclude, that the 
words were the owy-overt-act laid, Which is far from be- 
ing the truth ef the caſe. Is is true, the words were laid 
ae an overt-act, but they were not the any overt- 
laid ; for the indictment farther charged, that the man 
came into Hngland for the —— Killing the 9 5 
This. material pant of the caſe is entirely dropped; and 
conſequently this caſe, thus partially Rated doth not prod 
bliſh the doctrine in the lati tude there'!laid downs: © 
The author in the ſame page endeavoureth. to put wri- 
| and, words upon: one and the ſame foot 3.5 Weds, 
„ ſaith. he, ſet down in writing are an ovent · act to prove 
| << the compaſſing the King's death, and words. alan are 
the ſame. thing, ibey be proved; and words ate the 
„ natural way for a man whereby to meer the ĩ . 
* gination of the heart.” 

His Lordſhip reaſoneth in this ** 28 it he Wal 
dered the dvert-acts,. required by the ſtatute, merely as 
matters of cuidaner, tending. to diſcover the imaginations of 
| the heart; Otert- at undoubtedly do diſeover the man's 

intentions; but, I conceive, they are not to be conſidered 
merely as evidence; but as the means: made uſe of is effer- 
tuate the of the heart. With regard to homicide, 
while the rule veluntas pro facts prevailed, the overt- acts 


of compaſſing were ſo confidered. In the caſes cited by.3 lat. 3. 


Cole there were plain flagitious attempts upon the lives of 
the parties marked out for deſtruction. And though in 
the caſe of the King overt- acts of leſs malignity, and 
uin 2 more remote 3 ee _ 
3 4 wit 
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with great propriety, deemed treaſonable; yet fil] they 
are conſidered as means to effedtuate, not barel y as evi- 


| dence of the treaſonable purpoſe. Upon this principle 
words of advice or encouragement, and, above all, con- 


fultations for deſtroying the King, very properly come 
under the notion of means made uſe of for that purpoſe. 
But looſe words not relative to facts are, at the worſt, no 
more than bare indications of the malignity of the heart. 
Lehn, in the place laſt cited, ſaith, he ſeeth no dif- 
ference between words reduced into writing and words 


ſpoken. But as I have already ſaid, the difference appear- 


eth to me to be very great, and it lieth here. Seditious 


Lord Chief Juſt, 
Holt, 


writings are permanent things, and, if publiſhed, they 
ſcatter the poiſon far and wide. They are acts of delibera- 
tion, capable of ſatisfactory proof, and not ordinarily lia- 
ble to miſconſtruction; at leaſt they are ſubmitted to the 
judgment of the court, naked and undiſguiſed, as they 
came out of the author's hands. Words are tranſient and 
fleeting as the wind, the poiſon they ſcatter is, at the 
worſt, confined to che narrow circle of a few hearers. 
They are frequently the effect of a ſudden en, 
eaſily miſunderſtood, and often miſreported. 
he learned publiſher of Kelyng's Reports, in his pre- 
face, putteth the reader in mind of two gueres inſerted in 
their proper places in the margin of the boox, Which, 
faith he, may be fit to be conſidered by the learned. 5 
One of them ſtandeth againſt this very paſſage; Vet 
& guære, becauſe of the different «agent But words 
« will explain the meaning of an at... 
The learned judge ſeemeth to have intimated bis own 
opinion in this cautious manner, rather from the regard 
he had to the memory of his predeceſſor, and by reaſon of 
the diverſity of opinions upon the point, than from any | 
doubt he himſelf entertained about it. For the rule 1 
have already mentioned touching words net relative to ac- 
tions or deſigns, is his own; he laid it down with the 
concurrence of the court, in both the caſes to which I 
have referred; and it exactly falleth in with the marginal 
note I have jaſt cited, that words will explain the mean- 
ing of an at, and likewiſe with n 8 caſe, as re- 
12 by Crote and cited * Hl... 8 
3 18 
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| ' This'rule differeth in ſome meaſure from the reſolu- Chap. I. 
tion in Pyne's caſe, as it is reſtrained to words not rela- 
tive to actions or deſigns; but under that limitation it Cro. Car. 125. 
perfectly agreeth with it. It is agreeable to the ſpirit and 
meaning of the ſtatute of Queen Mary, which, among x Mar. ſel, 1. 
other miſchiefs ariſing from the multiplicity of treaſons, CIs f. a. 
mentioneth this, That many perſons had ſuffered 
«© ſhameful death for weres oh, wwe other opinion, 

fact, or deed.” . 

And jt is founded in reaſon, equity, and ſound 
poli L 
I faid at this begiuning of this ſection, that Lord Cite 
was of opinion that bare words are not an overt- act of 
treaſon. This opinion he foundeth ſingiy upon the ſta- 
tute of treaſons; for he thought, that at'common-laxy 3 Inf. 5. 
words alone might be an overt-act of compaſling the 
| King's death; and Bra&on, and the other authors, who 

þ wrote before the ſtatute, are cited in ſupport of this opi- 

nion. Braden and Britton are cited to the ſame purpoſe , 

a by Stanford. * 
None of the authors either of the learned judges hath 
eited do in expreſs terms maintain this doctrine, nor can 
I collect from what they have ſaid, that they at all fa- 
voured it. The word dathinatus,, uſed by Bradon and 
Flea, in itſelf importeth nothing like it; and connected 

as it is with the other words auſu temerario machinatus, it 
 Importeth nothing leſs than ſomething done or attempted 
againſt the King's life. 

The word compaſſer made uſe of by Britton and 1 

Mirror in the paſſages cited by Coke proveth nothing: 
can prove nothing in a queſtion which turneth ſingly — 
the true ſenſe and full extent of the word itſelf. 

The words prælocutus fuit mortem Cc uſed by Bratton 
and Fleta in ſetting forth the ſubſtance of an appeal of 
treaſon, and the words purparler tiel mort uſed by Brit- 
ton for the ſame- purpoſe, do in ſound come much nearer 
to the point. But ſounds will go a very little way to- 

wards fixing the meaning of an author, unleſs the ſenſe and 

connection of his words be attended to. Bracton and Fleta 

give us but the ſubſtance of the appeal, and that very 
 thortly, Britton is more full, Cy face Pencuſaur ſon appeal 
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2 —— J. au. 0 9s appele P. a of, de 
gde, gue come a uit en tiel certain lieu, & tiel certein jour, 
viel an, is 8 P. purparler tial mort ou tiel 

treaſon [ parenter ati P. & wn ute ziel par noſine, & 

| PE ieh glances, A gue g¹αν P. Ant te fit & iſiatle 
Nun fe ane felon, & traturement come iray- 
aur, cf I. _ pmiſi a grover par for e ] This prece- 

_ dent plainly a meeting of the conſpirators and 

A —— between them for the traiterous purpoſes 

hecis meptionsd. The words, punparier parenter ceſtuß 

P. & un auter & par tiels aliances can mean nathing leſs. 

This paſſage therefore proveth nothing with kegard to 
ate words not relative to actions; ſince a conſultation 
fur aak ing away che King's lie undoubtedly was an ouvert - 

: aft ot the comman-lax, and is fo under the ſtatute. 

1 The citations fram Þrafon and Fletæ will be found to 

5 prove as little, if the words prelocutus fuit mortem im- 

wort a conſultation gvith others to that purpoſe. And that 

[ flo ſo, appeareth highly probable from one of the 
pleas which Fleta putteth into the defendant's mouth, ac 
bac, quad eccrfans diet quid prælbautio fuit iu præſantiũ ta- 

Lum, T2ſpoudare paterit, quad nunguen cum predicts tali- 
Sus calloquium hahuit. However, ſince all theſe authors, 

ort and abſcure as they are, proſeſſedly treat of the ſame 

matter, if Bracton and Haus way be explained by Britten, 
tho did net write long after them, theſe paſſages proye 

nothing ta che point for which they have been cited. 

The precedent Lord Coke N from the days of 
King Ednwnd will receive the ſame anſwer. For it char- 
geth, that the conſpirators, naming them, xx AUTERS, 
met and conſulted by what means to kill or imprifon the 

King, and engaged to each other to keep their treaſon ſe- 
cret; and to furniſh each of tham to the utmoſt of his 
power the means for eſfecting it. , 

It may be thought 1 have taken up too much of the 
reader's time in examining this opinion of Lord Coke, 
becauſe, as I ſaid before, he admitteth, that fnce the flatyte 

words alone will not make a man a traitor. -* There 
«6 tuuſt, Gaith he, be _—_— Hut: wands nn 


n W x * 


1 8 , "VS .- 4 a & * 
__—_ 


po All the words between he bor are < omitted by ww 
66 an 
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de an overt-deed are to be puniſhed in another degree as Chap, 1. 
* an high miſpriſion.“ But if it be admitted, that bare 
words, not relative to actions, did at common-law amount 
to an overt-deed, I doubt che words open deed in the 
ſtatute, on which this learned author relieth, haye not 
altered the caſe; ſince the ſingle queſtion is, what doth 
or doth not amount to an open deed. All the words de- 
ſcriptive of the offence, If a man ſhall compaſs or 
„ imagine and thereof be axtainted of open deed,” ate 
plainly borrowed from the common-law; and therefore 

muſt bear the ſame conſtruction they did at common-law, 

unleſs there be any thing in the ſtatute which xvill neceſſa- 

rily lead us ite avothere | ono b ont wot boon a 
This hath been urged with ſome advantage by a good 
modern writer on the orown-law, the beſt we have ex- 1 Hawk, c. 17 
cept· Hale, againſt his Lordſhipꝰs conſtruction of the ſta- . 39. 
tute. It is, I-confeſs, a goed argument ad hominem, but 
it cannot be carried farther. However, leſt it ſnould, 1 
thought it would be time not wholly miſpent to ſhew, 
that the doctrine his Lordſhip hath advanced upon the 
foot of common-law, is not ſupported by any of the au- 
thorities-to Mhich he hath appealed. SAP: --- 2 

I have conſidered the queſtion touching words and 
writings:ſuppoſed to be treaſonable the more largely, not 
only becauſe of the diverſity of opinions upot it; but 
likewiſe for the great importance of the point, and the 

extreme danger of multiplying treaſons upon ſlight oc- 
caſions. 12 H oY ones 4 . | IA 2 N T3 

I cannat conclude this chapter without putting the 
reader in mind of a fine paſſage which I borrow from the 
Baron de Momteſquren, wonthy the attention of all perſons Spirit of Laws, 
concerned in framing penal laws or putting them in b. 6. c. 15. 
execution. Sylla, ſaith that excellent writer, Who con- 
4 founded tyranny, anarchy, and liberty, made the Cor 
& nelian laws. He ſeemed to haue contrived regulations 

«> merely with a view to create erimes. Thus diſtin- 

$ guiſhing an infinite number. of actions by the name of 

% murder, he found murderers in all parts. And by a 
practice hut too much follotuad he laid ſnares, ſowed 

< thorns, and opened precipices, whereſoever the eiti- 


« zens ſet their feet.” | TT 


« 2 
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of 22 War and adhering to the King's 
enemies. 


ORD Chief Jul ies Hal, POOR of ſuch POE 
ful aſſemblies as may amount to a levying of war 


— the 25 Z. III, taketh a difference between thoſe 


in ſurrections which have: carried the appearance of an ar- 
my formed under leaders, and provided with milita 


weapons and with drums, colours &c, and thoſe other 
diforderly tumultuous aſſemblies which have been drawn 
together and conducted to purpoſes. manifeſtly unlawful, 
but without any of the ordinary thew and apparatus of 
war before mentioned. 


I do not think any great ſtreſs can be laid on that diſ- 
tinction. It is true, that in caſe of levying war the in- 
dictments generally charge, that the defendants were 
armed and arraycd in a warlike manner; and, where the 
caſe would admit of it, the other circumſtances of ſwords, 
guns, drums, colours &c have been added. But I think 


the merits of the caſe have never turned fing] y on any of 
theſe circumſtances. 5 
In the caſes of ae and Purchaſe, which are the 


laſt printed caſes which have come in judgment on the 
point of conſtructive levying war, there was nothing 


given in evidence of the uſual pageantry of war, no mili- 


tary weapons, no banners or drums, nor any regular con- 
ſultation previous to the riſing ; and yet the want of theſe 
circumſtances weighed nothing with the court, though 


the priſoners? counſel inſiſted much on that matter. 'The 
number of the inſurgents ſupplied the want of military 
weapons; and they were provided with axes, crows, and 


other tools of the like nav; proger 1 the miſehief 35 
intended to effect. 5 


—— Re- arma mini/trat, ; 


m 


Secr. I, The true criterion therefore in all theſe caſes 


is, quo animo did the parties aſſemble? For if the aſſembly 


be 


* 
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be upon account. of ſome private quarrel, Or to take re- Chap, II, 


venge on particular perſons, the ſtatute of treaſons hath 
already determined that point in favour of the ſubject. 
« If, faith the ſtatute, any man ride armed openly [So the 
5 wand deſcovert ought to have been rendered] or ſe- 
«© cretly with men of arms againſt any other to ſlay or to 
„ rob him, or to take and keep him till he make fine 
<< for his deliverance, it is not the mind of the King nor 
„ his council that in ſuch caſe it ſhall be judged treaſon; 
but it ſhall be judged ſelony or treſpaſs according to 
„ the law of the land of old time uſed and according as 
„ the caſe requireth.” Then immediately followeth 
another clauſe which reacheth to the end of the ſtatute ; 
and provideth, that, if in ſuch caſe or other like the offence 
had thentofore been adjudged treaſon, whereby the lands 
of the offenders had come to the Crown as forfeit, the 
Lords of the fee ſhould notwithſtanding have the eſcheat 
of ſuch lands, ſaving to the Crown the year and waſt. 
| TI will make a ſhort obſervation or two on theſe 
e 
1ſt, The firſt clauſe is evidently declare of the 
common-law ; ; It ſhall be adjudged felony or treſpaſs 
according to the law of the land of old time uſed. The 
ſecond hath a retroſpect to ſome late judgments in which 
the common-law had not taken place; and giveth a 
ſpeedy and effectual remedy to Lords of the Fee who had 
ſuffered by thoſe judgments. 
| 2dly, The words of the firſt clauſe deſcriptive of the 
3 © if any man ride armed openly or ſecretly with 
© men of arms,” did, in the language of thoſe times, mean 
nothing leſs than the aſſembling bodies of men, friends, 
_ tenants or dependants, armed and arrayed in a warlike 
manner in order to effect ſome purpoſe or other by dint of 
numbers and ſuperior ſtrength ; and yet theſe aſſemblies 
fo armed and arrayed, if drawn together for purpoſes of 
a private nature, were not deemed treaſonable. | 
3dly, Though the ſtatute mentioneth only the caſes 
of bling to kill, rob or impriſon, yet theſe, put as 


= they are by way of example only, will not exclude others 


which may be brought within the ſame rule. For the re- 


Ne clauſe provideth, that if in ſuch caſe or other 
like 


1 DISCOURSE: 1. 


Chap. II. + like it hath been adjudged. — WV hat are the other like ca- 
ſes? All caſes of the like private nature are, I apprehend, 
within the reaſon and equity of the act. The caſe of the 
Earls of Gloucefter and Hereford, and many other caſes 

1 Hale 80, 135, cited by Hale, ſome before the ſtatute of treaſons, and 

149, 260, others after it, —thoſe aſſemblies, though attended many 
of them with bloodſhed and with the ordinary apparatus 
of war, were not holden to be treaſonable aflemblies. 
For they were not, in conſtruction of law, raiſed againſt 
the King or his Royal Majeſty, but for of a 
private perſonal nature, 


1 SECT. 2. Upon the ſame principle and within the 
757335 reaſon and equity of the ſtatute, riſings to maintain a 
149, 260.) private claim of right, or to deſtroy particular inclo- 
ſures, or to remove nuſances, which affected or were 
thought to affect in point of intereſt the parties aſſembled 
for theſe purpoſes, or to break priſons in order to releaſe 
particular perſons without any other circumſtance of ag- 
gravation, have not been holden to amount to levying 
war within the ſtatute. = 
And upon the ſame prineiple and within the ſame equity 
of the fiatute, I think it was very rightly holden by 
1 Hale* 143, five of the judges, that a riſing of the weavers in and 
to 246. about Londm to deſtroy all engine-looms, machines 
which enabled thoſe of the trade who made uſe of them to 
underſell thoſe who had them not, did not amount to levy- 
ing war within the ſtatute; though great outrages were 
committed on that occaſion, not "only i in London but in 
the adjacent counties, and the magiſtrates and potent 
cers were reſiſted and affronted. 
For thoſe judges conſidered the whole affair merely as 
a private quarrel between men of the ſame trade about ibe 
e of a particular engine, which thoſe concerned in the ri- 
T ing thought detrimental to them. Five of the judges indeed 
were of a different opinion. But the attorney-general 
—_ proper to proceed againſt the defendants as or”: A 
riot, only. | | | 5 


Sect. 3- SECT, 3. But every inſurrection which in judgment 


(1 Hale 131, of law is intended againſt the perſon of the King, be it to 
1 ö 7 5 dethrone 


n 
£ 8 


as 
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dethrone or impriſon him, or to oblige him to alter his Chap. II. 


meaſures of government, or to remove evil counſellors 


from about him, — theſe riſings all amount to levying war 


within the ſtatute; whether attended with the pomp and 


circumſtances of open war or not. And every conſpiracy (1 Hale 1b + 
to levy war for theſe purpoſes, though not treaſon within 779, 119—122, 


Py . - 4 I N 5 
the clauſe of levying war, is yet an overt- act within —. Tri. 613, 


the other clauſe of compaſſing the King's death. For 614. 
theſe purpoſes cannot be effected by numbers and open 


A 


force without manifeſt danger to his perſon *. 


Srcr. 4. Inſurrections in order to throw down all Sect, 4. 


incloſures, to alter the eſtabliſhed law or change religion, (, ye 144m. 
to inhance the price of all labour or to open all priſons, 134, 153:) 


—all riſings in order to effect theſe innovations of a 5 
publick and general concern by an armed force, are, in con- 


| ſtruction of law, high treaſon, within the clauſe of levy- 
ing war. For though they are nog levelled at the perſon 
of the King, they are againſt his Royal Majeſty ; and be- 
| tides, they have a direct tendency to diflolve all the 
bonds of ſociety, and to deſtroy all property and all 
government too, by numbers and an armed force. In- 
ſurrections likewiſe for redreſſing national grievances, or 


for the expulſion of foreigners in general, or indeed of 
any ſingle nation living here under the protection of the 
King, or for the reformation of real or imaginary evils 
of a publick nature and in which the inſurgents have no 


ſpecial intereſt, —riſings to effect theſe ends by force and 
numbers, are, by conſtruction of law, within the claufe 


of levying war. For they are levelled at the King's Crown 


and Royal Dignity. | 


SECT. 5. It was adjudged in the 16 Car. I, a ſeaſon Sect. 5. 


of great agitation, that going to Lambeth-houſe in a war- 1 Hale 141, 
like manner to ſurprize the arch-biſhop, who was a privy 182. Cro. Car. 


counſellor, it being with drums and a multitude to the 553. Beniteat's 


number of 300,: was treaſoun. 
This is a very imperfect account of. an inſurrection 


_—_ — — 


which hath found a place in the beſt hiſtories of that time. 


— 


» The ſummary p. 13. layeth down a different rule, and ſo PEE Ss 
doth 3 Inſt. 14. But the law is miſtaken in theſe books. 9 


„ 


Chap. n. f 


Laud's Diary, 


<Ruſhworth. 
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The tumult happened on Monday the 1 ith af- "Hay 1640 


about midnight. On the Thurſday following-the ſpecial 
- commiſſion, under which the judges fat, was opened and 


proceeded upon; and. Benſtead a ring-leader in the tu- 
mult was convicted, and within a very few days after- 
wards executed. 55 

It is not eaſy ſrom the ſhort note of the caſe given by 
the reporters to collect the true grounds of this re ſolu- 
tion. But the hiſtory of the times will enable us to form 


a a probable conjecture concerning them. 


Clarendon. 


On the fifth of May the Parliament was diflolved: to 
the general diſſatisfaction of the nation: and, which 
great] y increaſed the ill-humour of the people, the con- 


vocation was, by a new commiſſion, impowered to conti- 


nue fitting, notwithſtanding the diſſolution of the Par- 


lament. And the blame Fan cdium of both theſe unpopular | 


| F were laid upon the Arch-biſhop. 


n Saturday the ninth of that month a paper was 
poſted up at the Exchange exhorting the apprentices to 
riſe and ſack the-Arch-biſhop's houſe upon the Monday 
following ; and accordingly on that very day an attempt 
was made upon Lambeth-houſe by a rabble of ſome thou- 
ſands, with open profeſſion and proteſtation, that they 
would tear the Arch-biſhop in pieces. 

It were to be wiſhed, that the full import of the libel 


_ poſted at the Bae, in conſequence of which the at- 
tempt was made, had been ſet out; and alſo that we were 
informed what was the cry among the rabble at the time 


of the attempt, more than that they would tear the Arch- 


biſhop in pieces. T heſe circumſtances, could we come at 


them, would probably let us into the true reafon and mo- 


tives of the riſing, and conſequently into the reaſon and 


grounds of the opinion of the judges. For if it did ap- 
pear by the libel or by the cry of the rabble at Lambeth- 
houſe, that the attempt was made on account of mea- 
ſures-the King had taken or was then taking at the inſtiga- 
tion as they imagined of the Arch- biſbop; that the rabble 
had deliberately and upon a publick invitation attempted 
by numbers and open force, to take a ſevere revenge upon 
the Privy Counſellor,* for the meaſures the Sovereign had 


taken or was ox ra bl if this on be ſuppoſed to be the 
Caſe, - 
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nion, be ſufficiently explained, withgut taking that little 
ſuch a ſuppoſition, the caſe came within the reaſon of 


- within the rules laid down in the two preceeding ſections. 260, 265. 


and in the next, is not an overt-act of compaſſing the 


ſes have been adjudged treaſon. But thoſe judgments 
made compaſling to levy war, declared by printing, wri- 


ting, or adviſed ſpeaking, high treaſon during the life of 
| the N Queen. 


Veen „— the e ; and that in order to com- 
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caſe, I think the ſuppoſition is not very, foreign, the Chap. II. 
grounds and reaſons of the reſolutiom would, in my opi- 


trifling circumſtance of the drum into the caſe. Upon 


Talbot's caſe 17 R. II. cited by Hale. And J think too x Hate 139 140, 


But without the help of ſome ſuch ſuppoſition, I ſee no- 
thing in the caſe as ſtated by the * which can amount 


to o high treaſon. 


SecT. 6. But a "FT conſpiracy for effeCting a riſing Sect. 6. 
for the purpoſes mentioned in the two preceeding ſections 


King's death. Nor will it come under any ſpecies of 

treaſon within the 2 5 E. III. wnleſs the riſing be effected: 1 Hale 133. 
and in that caſe the conſpirators as well as the actors will 

all be equally guilty; for in high treaſon of all kinds all 1 


the participes criminis are principals. 
It muſt be admitted, that conſpiracies for theſe purpo- 


were founded on the temporary act of 13 Elz., which 


There was an act in the 13 Car. II. to the ſame pur- Kel. 19, 20. 


pofe, on which ſome proſecutions were founded; but that 
act expired with the death of the King. 


Srcr. 7. The caſes of Damaree and Purchaſe for de- Sect, 7. 


ſtroying the meeting-houſes of proteſtant difſenters, be- 
ing the laſt in print which have come in judgment upon 
the doctrine of conſtructive levying war, and having been 


ruled upon conſideration of former precedents, I will ftate 


them ſomewhat largely from the printed trials. | 3 


The indictments charged, that the priſoners withdraw - gee 8 St. Tri. 
ing their allegiance &c. and conſpiring and intending to 218 to 285. 


diſturb the peace and publick tranquility of the king- 
dom, did traiterouſly compaſs, imagine, and intend to levy 


and raiſe war, rebellion, and inſurrection againſt the =” 


5 ok .- "pe * 
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plete and effect theſe their traiterous intentions and ima- 
ginations, they on the —— day of- al — 
with a multitude of poppin, to the number of 500, artned 
and arrayed in a warlike manner &c, then and there trai- 
terouſly aſſembled, did traiterouſly ordain, prepare, and 
levy war againſt the Queen, againſt the Ay of their al- 
legiance &c. 
It appeared upon the trial of theſe men, which L at- 
tended in the ſtudents' gallery * at the Oli Bayley, that 
upon the 1. March 1709, during Dr. Sacheverell's trial, 
the rabble, who had attended the doctor from IV«e/tminſter | 
to his Jodgings in the Temple, continued together a ſhort 
ſpace in the King's Bench Malls, crying among other cries 
4 the day, Down with the Preſbyterians. 
At length it was propoſed, by whom it was not known, 
to pull down the mecting-houſes, and thereupon the cry 
became general, Down with the meeting-houſes ; and ſome 
thouſands immediately moved towards a mecting-houſe 
of Mr. Burges a Proteſtant diſſenting miniſter; the defen- 
dant Damaree, a waterman in the Queen's ſervice and in 
her livery and badge, putting himſelf at the head of 
them, arid crying, Come on boys, [ll lead you, Down with 
the meeting-houſes. They ſoon demoliſhed Mr. Burges's 
and burnt the pews, pulpit, and other materials in Lin- 
coln's-inn-fields. After they had finiſhed at that place, 
they agreed to proceed to the ref of the nieeting- houſes; 
and hearing that the guards were coming to diſperſe 
them, they agreed, for the greater diſpatch, to divide into 
ſeveral bodies, and to attack different hou uſes at the ſame time: 
and many were that night in part moliſhed and the 
materials burnt in the ſtreet. 

The priſoner Damaree put himſelf at the head of a 
party, which drew off from Lincoln's-inn-fields and demo- 
liſhed a meeting- houſe in Drury-lane, and burnt the ma- 
terials in the "orga {till crying _ would- pull them all 
down that e night. 4 


This little circomſtance is ; montianed for the ſake of the 
ſtudents of the inns of court; who, coming porperly habited in 
ſtudents“ gowns, have a right to che uſe of the middle gallery 
on the left hand of the court during the trials. The officers who 
make money of the galleries have ſometimes, behaved with 
rudeneſs towards the fludents ; but the court upon complaint 
hath conſtantly don? ou jullice. | 

While 


7 OF HIGH TREASON. 
F While the materials of this Houſe were burning, the Chap. 11. 
g 1 priſoner Purchaſe, who had not, for aught appeared, been 
5 before concerned in the outrages of that night, came up 
I to the fire very drunk; and, with his drawn ſword in his 
J hand, encouraged. the rabble. in what they were doing; 
A and incited them to reſiſt the guards, who, were then juſt 
come to the fire in order to diſperſe the multitude, He 
* Iikewiſe aſſaulted the commanding officer with his drawn 
4 ſword, and ſtruck ſeveral of their horſes, with the ſame 
1 weapon; and then advancing towards the guards cried 
out to the rabble behind him, Come. on boys, Fl] loſe "y 
Ji Ife i in the cauſe, I will fight the beſt of them. 
Upon the trial of Damaree the caſes referred to be- 
fore in ſec, 4 and 5 were cited at the bar, and all the 
Judges preſent were of opinion, that the priſoner was 
th guilty of the high treaſon charged upon him in the indict- 
15 ment. For here was a riſing with an avowed intention 
| to demoliſh all meeting -houſes in general; and this in- 
tent they carried into execution as far as they were able. 
If the meeting- houſes of Proteſtant diſſenters had been 
erected and ſupported i in defiance of all law, a riſing in 
order to deſtroy ſuch houſes in general would have fallen 
under the rule laid down in Kelyng with regard to the x 70, 
demoliſhing 4 bawdy-houſes. But ſince the meeting- (1 Hale 134.) 
| houſes of Proteſtant diſſenters are, by the toleration-act, 
taken under the protection of the law, the inſurrection in 
the preſent caſe was to be conficered as a publick decla- 
ration by the rabble againſt that act, and an attempt to 
render it ineffectual by numbers and open force. 
Accordingly Damaree was found guilty, and had | 
judgment of death as in caſes of high treaſon. _ 
But he was pardoned and ſoon afterwards reſtored to { 
his badge and livery, which he wore to the death of the 
ueen. Her Majeſty's new adviſers did not chooſe to have 
the dawn of their adminiſtration. ſtained with the blood 
of ane of Doctor Sachevereil's ableſt advocates. 
With regard to the caſe of Purchaſe, there was ſome 
diverſity of opinion among the judges preſent at his 
trial; becauſe it did not appear upon the evidence, that 
he had any concern in the original riſing, or was pre- 


08 at the pulling. down any of the houſes, or any way 
IE 6 . active 
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active in the outrages of that night; except his behaviour 


at the bonfire in Drury-lane, whither he came by mere 
accident, for aught appeared to the contrar 7. 


The jury therefore by the direction of the court found 


a ſpecial verdict to the effect already mentioned. 
Upon this ſpecial verdict, which in ſubſtance took in 


the whole tranſaction on the firſt of March, the judges 
unanimouſly reſolved, that for. the reaſons mentioned at 


Damaree's trial, he nd the others concerncd with him 


in demoliſhing and rifling the meeting-houſes were 
guilty of high treaſon in levying war againſt. the 


Queen. 


As to the caſe of Purchaſe, Chief Juſtice Trevor, ju. 


tice Powell and Baron Price were of opinion, that, upon 


the facts found, he was not guilty of the charge in the 
indictment. But all the reſt of the judges differed from 


them; becauſe the rabble was traiterouſly aſſembled, 


and in the very act of levying war when Purchaſe joined f 


them, and encouraged them to proceed, and aſſaulted the 
guards, who were ſent to ſuppreſs them. All this being 


done in defence and ſupport of perſons engaged in the very 


act of rebellion, involved him in the guilt of that DI 
in which the others were engaged. 
This man likewiſe was pardoned. His caſe, in point 


of law and of real guilt too, came tar ſhort of Damaree” 8. 


SECT. 8. The joining with rebels in an act of re- 


bellion, or with enemies in acts of hoſtility, will make a 


man a traitor; in the one caſe within the clauſe of le- 


2 war, in the other within that of adhering to the 
King's enemies. But if this be done for fear of death, 
and while the party is under actual force, and he take 
the firſt opportunity that offereth to make his eſcape; this 


fear and compulſion will excuſe him. It is however in- 


cumbent on the party who maketh fear and compulſion 
his defence, to ſhew, to the ſatisfaction of the court and 
jury, that the compulſion continued during all the time 


he ſtaid with the rebels or enemies. 
I will not ſay, that he is obliged. to account for every 
day, week, or month. That perhaps would be impoſſi- 


ble. And therefore if an W es force be proved, and 
4 me | 


we | 
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the priſoner can ſhew, that he in earneſt attempted to Chap, II. 
eſcape and was prevented ; or that he did get off and was | 
forced back, or that he was narrowly watched, and all 
_ paſſes guarded ; or from other circumſtances, which it is 
_ impoſſible to ſtate with preciſion, but which, when pro- 
ved, ought to weigh with a jury, that an attempt to eſcape 
would have been attended with great difficulty and dan- 
ger; fo that upon the whole he may be preſumed to have conti- 
nued among them againſt his will, though not conſtantly under 
an actual force or fear of immediate death, —theſe circum- 
ſtances and others of the like tendency, proved to the 
ſatisfaction of the court and jury, will be ſufficient to 
-.exoule hints.-- 2-55 "I = 
But an apprehenſion, though ever ſo well grounded, of 
having houſes burnt or eſtates waſted or cattle deſtroy- 
ed, * or of any other miſchief of the like kind, will not 
excuſe in the caſe of joining and marching with rebels 
or enemies. aw | 
Furniſhing rebels or enemies with money, arms, am- 
munition or other neceſlaries will, prima facie, make a 
man a traitor, But if enemies or rebels come with a 
ſuperior force and exact contributions, or live upon the 
country at free quarter, ſubmiſſion in theſe caſes is not 
criminal. For flagrante bello the jus belli taketh place, it is 
the only law then ſubliſting ; and ſubmiſſion is a point of 
the higheſt prudence to prevent a greater publick evil. 
And the bare ſending money or proviſions (except in 
the caſe juſt excepted) or ſending intelligence to rebels 
or enemies, which in moſt caſes is the moſt effectual aid 
that can be given them, will make a man a traitor, though 
the money or intelligence ſhould happen to be intercep- 
ted. For the party in ſending did all he could: the 
| treaſon was complete on his part, though it had not the . 
fedt be intended. F | 2 5 
| The caſes cited in the margin did not in truth turn 
ſingly upon the rule here laid down, though I think the 


*. Theſe points were ſo ruled in the caſe of M*Growther and 

of many of the Scozch priſoners on the ſpecial commiſſion in 
Surry. A9 1746. V. the Report, p. 13, 14. i 

7 | So ruled by the judges aſſembled in January 1707 in the 

caſe of William Gregg. MSS. Tracy, Dod, Price and Denton; and 

by the court of B. R. Trin. 3 1. of the King, in the caſe of Dr. 

Henjey, (See Henſey's caſe in 1 Barr. 642.) « 


4 rule 
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Chap. II. rule may very well be ſupported. For Gregg was indicted 
for compaſſing the death of the Queen, and alſo fer adhe- 
mim to her enemies; and Henſey's indictment was in the 
Sact. 4,6. ſame form, and ſo was Lord Preſton's cited in the laſt 
Chapter; and the writing and ſending the letters of in- 
telligence, which, in the caſes of Gregg and Henſey, were 
lapped at the poſt-office, was laid as an overt- act of both 
the ſpecies of treaſon. So that admitting for argument's 
ſake, which is by no means admitted, that it was not an 
overt- act of adhering, ſince the letters never came to 
the enemy's hands and conſequently no aid or comfort 
was aCtually given, yet the bare writing and ſending them 
to the poſt-office, in order to be delivered to the enemy, 
was . undoubtedly an overt- act of the other ſpecies of 
treaſon. In Gregg's caſe the judges did reſolve, that it 
4 was an overt-aCt of both the ſpecies of treaſon charged 
on him; and in Henſey's the court adopted that opinion: 
and cited it with approbation. 
Though the caſes of theſe men were in ſubſtance the 
_ ſame, the charge againſt them varied in one particular. 
Gregg's indictment chargeth, that the letters were ſent 
. —.— the place where the venue is laid into parts beyond the 
ſeas (I partes tranſmarinas) to be delivered to the ene- 
my *. Henſeys, with much greater propriety, and agree- 
ably to the truth of the caſe, chargeth, that the letters 
were ſent, from the place where the vinue is laid, to be de- 
livered in parts beyond the ſeas to the enemy. As the 
letters never went abroad this was noms ba the ſafer 
wy of laying the charge. 


Set. 9. Szcr. 9. An aſſembly ned an arrayed in a war- 
like manner for any treaſonable purpoſe is bellum leva- 
Sale. 635. tum, though not bellum percuſſum. Liſting and marching 
Fan 37- are ſufficient overt- acts without coming to a battle or ac- 
tion. So cruiſing on the King's ſubjects under a French 
commiſſion, France being then at war with us, was holden. 
20 to be adhering to the King's ven HA es no other 
The ſame caſe. act of Ae was laid or Pow. 


ban N ew 4. — n W 


Frege pleaded guilty to his ingiQtment and was ed. 
See ſame account of kim in Harnes's Memoirs 2d vol. p. 497. 
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Sec. 10. Attacking the King's forces in oppoſition Sect. 10. 

to his authority upon 2 keel | of i quarters is n (1 Halo 166.) 

war againſt the King. But if upon a ſudden quarrel, 

from ſome affront given or taken, the neighbourhood 

ſhould riſe and drive the forces out of their quarters, that 

would-be a great miſdemeanor, and if death ſhould enſue 

it may be felony in the aſſailants ; but it will not be trea- 

ſon, becauſe there was no intention againſt the King's 

perſon or government. | do 


U 


5 
Þ 


SecT. 11. Holding a caſtle or fort againſt the King Sect. 17. 
or his forces, if actual force be uſed in order to keep poſ- | 
ſelſten, is levying war. But a bare detainer, as ſuppoſe . . 

by ſhutting the gates againſt the king or his forces, with- 5 
- out any other force from within, Lord Hale conceiveth, 1 Hale 146, 
will not amount to treaſon. But if this be done in con- 29% . 
federacy with enemies or rebels, that circumſtance will 
make it treaſon; in the one caſe under the clauſe of ad- | 
hering to the King's enemies, in the other under that of 8 168, 
levying war. So if a perſon having the cuſtody of a 
caſtle or fort deliver it up to the rebels or enemies, by trea- 
chery and in combination with them, this is high treaſon 
within the act: in the former caſe it is levying war, in 
the latter it is adhering to the King's enemies. But mere 
. cowardice or imprudence, though it might ſubject a com- 
mander in ſuch caſe to death by the martial law, will 
Not amount to treaſon. W 0u NI e 
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SECT. 12. States in actual hoſtility with us, though Sect. 22. 
no war be ſolemnly declared, are enemies within the ( Hale 162 
meaning of the act. And therefore in an indictment on the 
clauſe of adhering to the King's enemies it is ſufficient 


to aver, that the prince or ftate adhered to is an nem, C3 
without ſhewing any war proclaimed'; and the fact. 
whether war or not, is triable by the jury; and publick Þ * 


notoriety is ſufficient evidence of the fact. And if the 

ſubject of a foreign prince in amity with us invadeth 
the kingdom without commiſſion. from his Sovereign, 
he is an enemy; and a ſubje& of England adhering to 
him is a traitor within this clauſe of the act. Or if an 
3 1 WO 8 alien 
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St. Tri. 
Taughan's caſe 


R 
8 caſe. 


Sect 13. 
5 St. Tri. 2 I, 22. 
Vaughan's caſe. 


Salk. 634, 8. C. 
Kel. 20. 
See chap. 1. ſ. 1. 


DISCOURSE I. 
alien amy acteth in an hoſtile manner againſt us under 
a commiffion from a prince or ſtate at enmity with us, 
he is an enemy within the act; and adhering to him is 
treaſon within this clauſe. „„ 
So if a ſubject of England maketh actual war on 
the King's allies engaged with him againſt the common 
enemy, as was the caſe of the States- general in our wars 
againſt France in the time of King William and the late 
Queen, this is adhering to the King's enemies, though no 
act of hoſtility is committed againſt the King or his for- 
ces: for by this the common enemy is ſtrengthened, and 
the King's hands are weakened. | „ 


SECT. 13. In proſecutions for theſe treaſons, as well 
as for that of compaſſing the death of the King, an overt- 
act of the treaſon muſt, as I have already obſerved, be 
charged in the indictment and proved. This rule is 
grounded on the words of the ſtatute, which being a de- 
claratory act muſt be ſtrictly purſued, The words to this 
purpoſe are, When a man doth compaſs &c,—or if a 


man doth levy war againſt our Lord the King in his 


<< rxealm, or be adherent to the King's enemies in his 
, realm giving to them aid or comfort in the realm or 
C elſewhere, and thereof be [provablement, i.e. upon full 
«© proof] attainted of open deed.” And therefore it will 


not be ſufficient to alledge generally, that the defendants 


did levy war or adhere. But in the former caſe it muſt 
be alledged, that they did afſemble with a multitude 
armed and arrayed in a warlike manner and levyed war. 
And in the latter, acts of adherence muſt be ſet forth. 

But the particular facts done by the defendants or a de- 
tail of the evidence intended to be given need not to be ſet 
forth in either caſe. The common-law, as I have already 


| ſaid upon a like occaſion, never required this exaQtneſs ; 


and the ſtatute of King William doth not make it neceſ- 


fary to charge particular facts, where it was not neceſſary 


before. This was agreed by the judges at a conference on 


the caſes of Damaree and Purchaſe before cited. MSS. 
Tracy and Denton. And in the caſes of Benſtead, and 


Meſſenger, and Vaughan before cited, and of the perſons 


concerned in the rebellions of 1715 and 1745, it was not 
thought neceſlary. | 1 
- CHAP. 
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CHA P. 1. Chap. III. 


Touching the Act of the „ William III. c. 3. for regu- 
lating trials in Caſes of Treaſon and Miſpriſion of 
Treaſon. 


7 ISHOP Burnet informeth us, that this act paſſed Burnet V. 2. 
after a long ſtruggle, contrary to the hopes and ex- 143. 161. 
pectation of the perſons then at the head of affairs. The 
deſign of it,” he ſaith, ©* ſeemed to be to make men as 
« ſafe in all treaſonable practices as poſſible.“ This is a 
grievous imputation on the perſons who forwarded the bill 
in either Houſe of Parliament, and might have been ſpared. 
But I believe it was the language of many, and the opi- 
nion of ſome of the party with which the biſhop ſtood 
connecte. „„ Pe 
Had the bill required two witneſſes to the ſame fact 
at the ſame time, as his Lordſhip faith it did, it would 
indeed have rendered men very ſecure in treaſonable prac- 
tices: but then it will be difficult to reconcile this to 
what he faith in a few lines afterwards. For after ſetting 
forth the ſubſtance of ſome of the principal clauſes, parti- 
cularly that relating to two witneſſes to the ſame fact at 
the ſame time, he addeth, All theſe things were in 
„ themſelves juſt and reaſonable : and if they had been mo- 
<< ved by other men and at another time, they would have 
met with /ittle oppoſition.” . To: 
The bill did not come to the royal aſſent during the 
ſeſſion it was brought into Parliament. For the clauſe 
which requireth that all the peers ſhall be ſummoned upon 
4 a trial of a peer for treaſon or miſpriſion of treaſon, a 
_ proviſion founded in found ſenſe and ſtrict juſtice, was 
added by the Lords; and the bill with that amendment % 
ſent back to the Commons, who diſagreed to the amend- | 
ment; and ſo the bill dropped for that ſeſſion. 
_ . In a ſubſequent ſeſſion the Commons ſent up their own 
bill again, and the Lords added their clauſe, „which,“ 
faith the hiſtorian, „was not eaſily carried; for thoſe 
* who wiſhed well to the bill looked on this as a device to 
Wo ER” «©: Toe 
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25 loſe it, 4s.no doubt it was; and therefore they oppoſed 
e jt; but, contrary to the hopes of the court, the Com- 
„ mons were ſo deſwous of, the bill, that when it came 


don to them they agreed to the clauſe ; and ſo the 
bill paſſed. and had the royal aſſent.“ 


Some reflections might be made upon the ſpirit . 


faction, which poſſeſſed both ſides, in this competition of 


parties; but I forbear; and proceed to offer a few obſer- 
vations, on the ſeyeral parts of the act. 


er: * My firſt inquiry will be, what treaſons are 


within the act, and how the law ſtandeth with regard 
to thoſe which are not. By the general tenor of the act 
it extendeth to ſuch high treaſons only, ** whereby any 
„ corruption of blood may or ſhall be made to the 
6 offender or his heirs and to the miſprifion! of ſuch 
« treaſons.“ 


The firſt a ſecond ſections are expreſly confined to 


thoſe treaſons, and the miſpriſion of them; and all the 


other clauſes, except thoſe relating to the trial of peers, 


and to the rejection of evidence of overt- acts not laid in 


the indictment, uſe words of plain reference to the trea- 
ſons Acntfotied i in the firſt and ſecond ſections; and the 
13th ſection expreſly excludeth the treaſons of counter- 


feiting his Majeſty” s coin, the great feal, privy ſeal, fign 


manual and privy ſignet. 


The caſe of petty treaſon therefore ſtandeth upon the 
foot it did before this act, and fo do the treaſons which 


are exprefly excluded. And all the treaſons created by 


acts ſaving the 2 of blood ſtand likewiſe on the 


ſame foot. 
The ſtatutes ſaving the bload are, 5 Eliz. c. x. /. 170, 


11, 12. concerning the papal ſupremacy: 5 Eliz. c. 11. 


18 Eliz. c. 1. 8 9 W. III. c. 25. and 15 C16 Gee. II. 
c. 28. touching the coin. Ido not recollect any more e of 
Thr kind. 


Suck: 2. Having mentioned theſe as ſaving the 
corruption of blood, I will take notice of a remarkable 
difference in the wording of them, though ſomething fo- 


* to the 4 5 inquiry. I all agree in ſaving the 
4 blood, 
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blood, but the acts of Queen Eliz. go farther and pro- cheap. II. 
vide, That no forfeiture of lands ſhall be but during the © l 
life of the offender. Theſe words are omitted in the 
act of King William and in that of his preſent Majeſty ; 
and therefore with regard to the treaſons created by theſe 
acts, the lands of the offender will be forfeited to the 
Crown, though the blood of the heir remaineth uncor- 
rupted.. V I 
In the caſe of felony, a bare ſaving of the corruptionof 
blood preſerveth the deſcent to the heir; becauſe in that 
caſe the Lord of the fee becometh intitled by way of mere 
eſcheat, propter defectum ſanguinis ; and conſequently 
| while the blood of the heir remaineth uncorrupted there 
can be no eſcheat. But in the caſe of high treaſon the | 
forfeiture, ſometimes, but improperly, called the Royal (see 1 Hale 2 53. | 
Eſcheat, accrueth to the Crown of whomſoever the land is Wright 115.) . 
bolden, propter delictum tenentis. And doubtleſs the offence | 
is not purged by ſuch ſaving clauſe, though the blood 
of the heir is ſaved. _ EE” EE” 
This diſtinction was taken in a cauſe in the Exchequer 
3 in May 1709, between K:rton (a truſtee for Baron Lovell) 
= and Horton and others. One Horton had a leaſe to him 
and his heirs during three lives, and was attainted for 
one of the treaſons touching the coin created by the 8th 
and gth of King Villiam. Baron Lovell got a grant from 
the Crown of this leaſe. It was holden by ard and Bury, 
Price diſſenting, that this leaſe was forfeited to the Crown, 
and decreed accordingly. And in January 1709 the de- 
dree was affirmed in Parliament, by advice of all the juſ- 
| tices of both benches, except Holt, who was abſent, and 4 
Powell who diſſented. Trevor and Tracy held, that there is 0 
no difference between ſuch a leaſe and an eſtate of inhe- 
ritance; for the heir under ſuch a leaſe taketh by de- 
ſcent; to which Powell agreed. But moſt of the judges 
confined themſelves to the caſe of a freehold leaſe; and 
would not give any opinion with regard to an eſtate of in- MS. Tracy, and 
heritance. F Selk. 35. 


SECT. 3. A queſtion may poſſibly be made, Whether Sect. 3. 
the benefit of this act is to be extended to all treaſons 
working corruption of blood created by ſubſequent acts, 
<4 EE: ET 01 0 wherein 
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wherein the benefit of the act is not ſaved by ſpecial pro- 


viſoe; becauſe the legiſlature, which is preſumed to do 


nothing i in vain, hath in ſome inſtances made expreſs pro- 


viſion for that purpoſe. I ſhould not have mentioned this 


as a matter. of doubt if Lord * Hale had not in a ſimilar 
caſe, I mean touching the extent of the ſtatutes of E. VI, 

entertained a doubt grounded on the ſame preſumption. 's 
For my part, I think the benefit of the act ought to be 

extended to proſecutions for all manner of high treaſons, 
working corruption of blood and not within the exceptions, 
though created by acts ſubfequent to it. The words of 
the act take in every poſſible caſe, All and every perſon 
<« and perſons that ſhall be accuſed and indicted for high 


60 treaſon,” and the principles and views upon which the 


legiſlature proceeded, as they are ſet forth in the preamble, 
will govern every future caſe under the like circumſtan- 
ces ; and the known rules of conſtruction oblige us to 
conſtrue an act ſo beneficial, as liberally as may be; that 


is, to extend it as far as the letter, and eſpecially the viſi- 


ble ſcope and intention of it will warrant us. 

Arguments founded on a general preſumption of the 
wiſdom and circumſpection of the legiſlature always will 
and ought to have their weight. It hath been ſaid, and 
many times with great propriety, that the making ſpecial 
proviſion in certain caſes by ſtatute implieth, that the law 
had not before provided for thoſe caſes; for the Parlia- 


ment doth nothing in vain, This is a good general rule, 
but it is very well known not to be univerſally true. But 


admitting it to be ſo, yet many valuable purpoſes, which 
wiſdom and a juſt concern for the publick welfare will 
ſuggeſt, may be anſwered by an expreſs proviſion, not in 
itſelf of abſolute indiſpenſible neceflity : ſometimes for re- 
moving doubts where different opinicns have been enter- 
tained ; and at other times” out of abundant caution for 

obviating doubts which poffibly may ariſe. The inſtances 
of both kinds are numerous and need not to be mentioned 


in this place. One I will mention, becauſe it cometh 


very near to the preſent caſe, and naturally falleth into a 


diſcourſe concerning mic in caſe of 225 treaſon. 


— 


4 — 


* See 1 Hale 297, 324. 2 Hale 4605 288. Abe learned au- 


thor ſpeaketh with great uncertainty upon the queſtion. 
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The privilege of Peerage in theſe caſes is a right as Chap. © | A 
. univerſally known and as well eſtabliſhed as any right | 
can poſſibly be. It is a conſtitutional right recognized 5 
py magna re. And yet we nnd ſpecial ſavings of the LE 22 
right of Peerage in many of the acts of Parliament crea- | 
ting new treaſons about the tune of the reformation, and 
down to the reign of James the ſirſt; though many of 
thoſe acts had before declared, that the offenders being 
convicted, according to due courſe of law, ſhall ſuffer and 
forfeit Kc; ; which rendered an expreſs proviſion faving 
the rights of Peerage quite ncedlels, ' 
Theſe ſayings might poſſibly be inſerted out of . 3 pl. Cor. L, 
dant caution, leſt it ſhould be argued, (there were I doubt 3 © Is 
in thoſe days tools of power capable of arguing,) that the 
privilege, being founded on immemorial uſage, could not 
take place with regard to treaſons created within time of 
memory. They might, I ſay, poſſibly be inſerted to 
obviate that doubt. And with better colour of law and 
reaſon, they might be inſerted in the Statutes for the trial 
N of treaſons committed in foreign parts or on the high 
: ſeas; in order to take the caſe of Peers out of the general 
words, by which new juriſdictions, unknown to the law, 
with power to hear and determine ſuch offences, were 
F created, But even in theſe caſes the ſaving was, in my 
opinion, quite unnecellary, unlef; by way of abundant 
_ caution, though I confeſs Stanford in the paſſage laſt re- 
ferred to in the margin thinketh otherwiſe; for conſtitu- 
tional fundamental rights will not be abrogated by g general 
words in ſtatutes made for ſpeeial purpoſes, - 
It is plain, that the legiflature in ſucceeding times 
thought the ſaving clauſe unncceſſary in any cafe whatſo- 
ever; for it is nat inferted in one 2c now in force crea- .nl. ex. 15; 
ting a new treaſon, ſince the reyolution *; though in rg III. c. 3. 
ſome of them proviſion js made for the trial of ſuch trea- 170. 1 
17 G. II. c. 39, 
ſons in any county within the kingdom," if pcrpetrafed in 
foreign parts. And in the clauſe inſerted in the 7th of 
| Queen 2 for. the trial of foreign treaſons and ant, A. e. 21. f 3. 
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The temporary afts alt mutiny She e made is 

geen e's time have clauſes ſaving che rights of » peerage 
with regard to the offences made treaſon or felony by thoſe 
acts; and alſo for giving the benefit of the 7th of Eiag William 


ja | perſons upon trials for 2 5 treaſons. 
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ciary in Scotland or by ſpecial commiſſion, in conformity 
23 H. VIII. e. to the ſtatutes of H. VIII. made for that purpoſe, there is 
25. 35 H. VIII. no ſaving of the right of Peerage. But had the ſaving been 
Judged abſolutely neceſſary it would have been inſerted in 
every act creating a new treaſon, and above all in that 
.Ttaſt mentioned; and likewiſe in every act creating a new _ 
felony. For new felonies and new treaſons ſtand in this 
_ reſpect upon the ſame foot. . 
By parity of reaſon I conclude, that if the legikature 
had thought it » 4 abſolute neceſſity to fave to the ſubject 
by ſpecial proviſo the benefit of the act now under conſi- 
| deration, fuch proviſo would have been inſerted in every 
ſtatute creating new treaſons ſince that time. But the 
acts of the 9 V. and 3 & 4 Anne before referred to are the 
only acts now in force whercin I find it to have been 
done. 


Sect. 4- Ster. 4. When I ſay that the Hara extendeth to 
| ſuch high treaſons only which work a corruption of 
blood, I would be underſtood to mean ſuch treaſons where 

the corruption of blood is not ſaved by flatute. For it 

high treaſon ordinarily working corruption of blood, (as 

all high treaſon doth where the blood is not ſaved. by 

ſpecial proviſo,) if ſuch treaſon be committed on the high 
ſeas, the defendant in a proceeding directed by the ſta- 

23 H. VIII. c. tute of H. VIII. will be intitled to the full benefit of this 
1 act, notwithſtanding it hath been doubted, I think with- 
Salk. 8 f. ' 1/Hale Out "juſt grounds, whether a corru ption of blood i is wrought 
354» 355 · in that proceeding. 


Seet. 5» ' StcT. 5. Before I conclude this inquiry touching 
the extent of the ſtatute, I will juſt mention' the offences 
of importing money counterfeit to the ſimilitude of Zng- 

_ liſh coin, counterfeiting foreign coin legitimated by pro- 
clamation, and of importing ſuch coin. Theſe treaſons 
work a corruption of blood, and as ſuch are brought with- 

in the general purview of the act; and do not come with- 

in the letter of the exception, which, in the cafe of coin, 
mentions only the offence of counter feiting his Majeſty's 
coin. * this beneficial law tha be extended to 
f . theſe 


— 
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| theſe treaſons, or whether by the rule of congruity they Chap, I, 
ſhall ftand upon the ſame foot with the offence of coun- 
terfeiting the coin of the kingdom, as in ſome caſes all 
treaſons concerning the coin do, —theſe queſtions will be 
very fit to be conſidered whenever the caſes ſhall happen, 
- which probably will not he very ſooun. 
For proſecutions for the firſt of theſe offences have 
been very rare: and for the others there can be none, as 
things ſtand at preſent, till the Crown ſhall be adviſed to 
legitimate ſome ſpecies of foreign coin. I know of none 
now current among us that is legitimated, and moſt pro- 
bably none will be. For if the offences of counterfeiting 
and diminiſhing foreign coin and of importing ſuch coun- 
terfeit and diminiſhed coin, which. are great evils, and 
daily growing, were made more. penal. than they are at 
preſent, I know of no good end that could be anſwered 
by legitimating any ſpecies of it; on the other hand, 1 
foreſee great inconveniences which would attend it. 
As to the treaſons which are not within the act, I ſhall 
be very ſhort in this place. Petty treaſon is intitled to the 
benefit of the acts of the iſt and 5th of E. VI. as far as 5 
concerns the point of evidence; and by 1 & 2 Ph, and M. c. 10 
it is intitled to à trial according to the due courſe. ant 
order of common-law, The treaſon created by the 5th 
of Zliz. already mentioned ſtandeth in both thelE reſpects i” #, 
wpomeiny ſame foot. 
The other treaſons not comprehended in the general 
. words or excepted, relating to the coin and the ſeals. &c, 
are likewiſe intitled to a trial according to the due courſe 
and order of the common-law, and to all the advantages 
incident to that method of trial, which will 1 ne 
more N ane 


1. 0 frond to the other parts of the 48. . 
* Call not conſider the ſeveral clauſes in the order they 
ſtand, but, as. far as I can, I will range them under the 
following heads; what privileges: the priſoner is intitled 
to, and what js incumbent on him, previous to the trial, 
and what during the trial. The clauſes en * not fal 
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Chap, TIL, 
Seck. 6. Srer. 6. The priſoner is to have a copy of the whole 
indictment, but not of the witneſſes names, five days at 
leaſt before the trial, in order to enable him to adviſe 
with counſel thereupon, to plead and make his de- 
fence ; his attorney, or agent, or any perſon on his behalf 


requiring the ſame, and paying reaſonable fees for the _ 
writing thereof, not exceeding 5 for the copy of any one 


indictment. (Seck. 1.) 


And if he deſireth counſel, the court . he is hs i 


be tried, or any judge thereof, ſhall immediately upon re- 


queſt afſign him ſuch and ſo many counſel, not exceed- 
ing two, as he ſhall deſire: and ſuch counſel ſhall have 


free acceſs to him at all ſeaſonable hours. (Ibid.) 


- He ſhall likewiſe have a copy of the pannel of the j ju- 

rors, who are to try him, duly returned by the ſheriff, and 

P; delivered to him two days at leaſt before his trial. 'And | 
he ſhall have the like proceſs to compel his witneſles to 


appear for him at the trial, as is uſually granted to com- 
pel witneſſes to appear againſt Feen in the like caſe. 
(Seat 7 


7 An. C. 41. 
| effect, will make ſome material alterations in the law 


touching copies of the indictment and pannel; and there- 


fore before I conclude ſome notice ſhall be ay of it. 


At common-law no priſoner in capital caſes was in- 


titled: to a copy of the indictment or pannel, or of any 
of, the proceedings againſt him. Many perſons, it is true, 
have upon their arraignment inſiſted on a copy of the 


Whole indictment, but it hath been conſtantly denied. It 
480. Tri. 471 to was denied in the caſe of Lord Preflon and the two other 
44. gentlemen indicted with him, by the unanimous opinion 


of the judges preſent, who declared that it never had been 


+ granted, though frequently demanded. And Lord Preſon 


having ſaid that it was granted to Lord Ruſſel, Holt told 


him that he and ſome others of the judges preſent, who 


were of counſel for that Lord, did not adviſe him to de- 


mand it; „ For, ſaith he, we knew he could not have 


e it by law.“ Lord Pre/ton, not ſatisfied with this anſwer, 


| A that counſel * be n him to argue that 
| | point; 


Wa * * p * 
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point ; which the court unanimouſly refuſed, it being, Chap. N11. 


they ſaid, 4 point that would not bear a debate. - 

The ſtatute of the 46 E. III, which had been formerly 
inſiſted upon by priſoners in the like caſe, was much preſs- 
ed in this. It is not in print among the Statutes, but an 
atteſted copy from the roll was read at the priſoner's re- 
queſt, and is printed in the trial. It plainly relateth to 
ſuch records in which the ſubject may be intereſted, as 
matters of evidence upon queſtions 4 private right. And 
it enacteth, „That all perſons ſhall for the future have 
8 free acceſs to them, and may have exemplifications of 
«© them whether they make for or againſt the King, 
This was the opinion of the whole court. 


In the caſe of Charnoct, King, and Keys, whoſe trials jpia. 551, 552. 


came on after the paſſing this act and about a fortnight 
before it took place, they were denied a copy of their in- 
dictment; though they argued with a great deal ef plau- 
ſibility that they were within the reaſon and equity of the 
act at that time, as much as they would have been if 
their trials had been brought on a fortnight later. 
In theſe caſes, and in the caſe of the aſſaſſines whoſe 

trials came on before the commencement of the act, the 
priſoners, as ſoon as they had pleaded, had copies of the 
 -pannels delivered to them; and their trials were poſtponed, 
that they might be better enabled to conduct themſelves 
with regard td their challenges. But this the court de- 
clared to be matter of favour, and not of right. And coun- 
ſel and ſolicitors were permitted to attend them in priſon 
previous to their trials. This likewiſe was an indulgence, 
which they could not claim of fr:# right, and r in 
bad times hath been generally denied. 
It will not I hope be thought ſuperfluous to have 
| ſhortly ſtated how theſe matters ſtood at commen-law ; 
ſince all high treaſons not within the act, and all felonies, 
in which I include petit treaſon, ſtand 1 in theſe ne 
upon the foot of common-law.” 


Though the act mentioneth 5 the copy of the in- 4 St. Tri. 656, 
dictment, yet the priſoner ought to have a copy of the cap- 234 


tion delivered to him with the indictment; for this in many 
caſes is as neceſſary to enable him to 6 himſelf in 


| pleading, as the other, This is now the conſtant practice: 
Pig ee Bs But 
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4 St. Tri. 651, 


But V. 7 An. 
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{ Tee 9 St. Tri. 


080.) 


*. 1, 2» Ia 


DISCOURSE I. 


But if the priſoner pleadeth without a copy of the 
caption, as ſome of the aſſaſſines did, he is too late to 
make that objection, or indecd' any other objection that 


turneth upon a defect in the copy; for by pleading he 
admitteth, that he hath had a copy 2 ufficient for the Pure 
poſes intended by the at. 


By the Welter of the act the copy is to be delivered five 


4 before the trial. But upon the true conſtruction of 
it, the copy after the bill is found, foretill then it is no 
indickment, ought to be delivered five days before the day 
of arraignment, for that is the priſoner's time for plead- 
ing. And the five days muſt be excluſive of the day of 
delivery and the day of arraignment *. So with regard to 
the copy of the pannel, the two days "muſt be excluſive 
of the day of delivery and the day of trial. Theſe points 


have been long ſettled, and are now matters of conſtant 
practice. 
Though. the words of the ſtatute are, that the pri- 


ſoner ſhall have a copy of the pannel duly returned by the 
ſheriff, yet if the copy ſhould happen to be delivered be- 


fore the return of the precept, which upon a bare com- 


miſſion of oyer and terminer is commonly made return- 


able on the day intended for the trial, it will be ſufficient; 
for it fatisheth the words of the ſtatute and anſwereth all 


the ends of it. 


The little tract intituled, ** The Method of Trial of 
< Commoners in Caſes of High Treaſon,” publiſhed in 


the year 1709 by order of the Houſe of Lords directeth, 


that-the additions of dwelling-places and profeſhons of the 


jurors be inſerted in the copy of the pannel ; but the act 


doth not require that exactneſs, and the practice is other- | 
wife. 


If the priſoner would avail himſelf of any defect in the 
indictment by miſwriting, miſpelling, falſe or improper 


| Latin, he muſt take his exceptions, before evidence given, 
: in open court: theſe are the words of the act. (Ses. 9. ) 


Upon the commiſſions which fat in Surry and in the north 
for the trial of the rebels in the year 1746, the five days, as T 


have already faid, were likewife excluſive of an intervening 
Sunday, that not being thought a proper day for the priſoner's 
advifing with his counſel or preparing for his defence. It was 


ſo ordered upon a like commiſſion in the north in the year 
1716 for greater caution and to obyiate all objections. But 
tne itatute doth not reguire it. 


| But 
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not allow, Accordingly it was refuſed to every perſon con- 
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But though the act is thus warded, the conſtruction of Chap. III. 


it hath been, that exceptions grounded on thoſe miſtakes 
muſt be taken before plea pleaded. And in the caſes of 


Captain Vaughan already Cited, and of one Sullivan at the 


Old Bailey, October 1715, and of Mr. Layer, the court 


refuſed to hear ſuch exceptions after plea. It is true, that 4 St. Tri. 
in Cranburn's cafe the court did permit his counſel to take 
thoſe exceptions after plea, and in Rookwood's after the 
jury was ſworn, But it ought to be remembered, that 


theſe were indulgences to the prifoners upon a new act, 
and before the practice was ſettled to the contrary, as it 

I come now to the privileges the priſoner is intitled to 
during the time of his trial. | 


| Sect. 7. He is to have the aſſiſtance of his counſel Sect. 7, 
throughout his trial, to examine his witneſſes, who are to 


be upon oath®*, and to conduct his whole defence as well 
in point of fact as upon queſtions of law. (Sed. 1.) 
At common-law no counſel was allowed upon the iſ- 
ſue of guilty or not guilty in any capital caſe whatſo- 
ever, except upon queſtions of law; and then only in 
doubtful, not in plain caſes, I am far from diſputing the 
ropriety of this rule while it is confined to felony and 
the lower claſs of treaſons concerning the coin and the 
ſeals. I know many things have been thrown out upon 
this ſubject; and inconveniences, ſome real, ſome imagi- 


| nary, have been ſuggeſted by popular writers, who feem 


to have attended ſingly to thoſe on one fide of the queſtion, 
But it is impoſfible in a ſtate of imperfection to keep clear 


of all inconveniences; though wiſdom will always direct 


us to the courſe which is ſubject to the fewelt and the 
leaſt. And this is the utmoſt that human wiſdom gan do. 
In ſtate-proſecutions, which are the objects of this act, 


and are carried on by the weight of the Crown. and too of- 
ten in the ſpirit of party, and are generally conducted by- | 
Fanden af high rank at the bar, it is extremely rea- 


onable to allow the priſoner the aſliſtancę of counſel, io 
the full extent of the act. But this the common-law did 
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®* XN. B. By 1 An. c. g. the witneſſes for the priſoner are to 


be upon oath in all caſes of treaſon or felony. 


4 cerned 


MSS. Chapple 
and Denton. 
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Chap; 1II. berned in os aſſaſſination- plot whoſe trials came on after 


this act had paſſed the royal aſſent, but before the com- 


4 St. Tri. 618, nencement of it. And in Sir William Parkins's caſe, the 
side very day before the act took place, Holt ſaid upon the 
| occaſion, ** We mißt conform to the law as it is at pre- 

& ſent, not to what it wil be to-morrow, We are upon our 

% . oaths fo to do. Counſel, as to matters of fact, was like- 


the caſe of an impeachment, which is excepted * out of 
the act. But all the priſoners I have mentioned had, 
through the benignity of the times, counſel to attend 
them in priſon previous to their trials. 

Upon the trial of iſſues which do not turn upon the 
| e e of guilty or not guilty, but upon collateral facts, 
priſoners under a capital charge, whether for treaſon or 
felony, always were intitled to the full aſſiſtance of coun- 

„ fel; Humphry Stafford in the iſt of Hen. VII. had counſel 


4 Stra. 824. on his plea of ſanctuary.” Roger Fohnſon, whoſe Caſe is be- 


« 46, fore reported, had counſel on the error in fact aſſigned 
| by him for reverſing his outlawry, though in a caſe con- 


| cerning the coin. And fo had "Febn Harvey, and every 


See the Report, priſoner in the like caſe with him, upon the iſſue taken 


| 56. upon the ſeveral matters alledged in the ſuggeſtion filed ' 

1 19 C. U. e. 34. On the part of the Ctown, purſuant to the act of the Igth 
| | of the King. ; 

| es | -- Zee. 8. I come now to the head of ebidaticn which 


| 

1 Aivideth itſelf into two branches; What number of wit- 
| neſſes doth the att require, and what matters may be 
given in evidence. And though TI have poſtponed the con- 


4 > 004) <a ant» 
—— —— — 


ever will be ſaid with regard to the evidence at the trial 
muſt be applied to the evidence which ſhall be given on the 
indictment. 
I know a d Meade hath bert taken in the conſtruction 
1 E. vi. c. 12. of the ſtatutes of E. VI. and of Ph. and Ha, between the 
& 5 E. VI. e. 11. indictment and the trial. But this diſtinction is entirely 


ted I ws * without rr even 1 the dene of thoſe —— 


. —— . — ! 7 ane 
„ — eo oo 
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C. ze. » By the 2oth of his akin Majeſty ebnen! is allowed! in 
i | | the caſe of an impeachment ; and yith great reaſon, ſince the 

defendant is ſtruggling underithe whole n of the Com- 
mons of Great R 8 : 


wiſe denied to Lord IWintan, and to Lord Lovat, being in 


ſideration of this part of the act to this place, yet what- 
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But the preſent act hath not left room for that diſtinction. Chap. 3 
i It enacteth, That no perſon ſhall be indicted, tried, or 4 
RF 6 gtrainited of high treaſon, whereby any corruption of 
<< blood may be made to the offender or his heirs or'of 
% miſpriſion of ſuch treaſon, but upon the oaths of two 
<< |awful witneſſes; either both to the ſame overt - act, or 
cc one of them to one and the other of them to an her 57 58 
„ overt-aCt of the ſame treaſon; unleſs he ſhall willingly 
„ without violence in open court confeſs the ſame, or 
 «<. ſhall ſtand mute, or refuſe to plead, or in caſes of 
high treaſon ſhall peremptori! challenge above the 
© number of 35 of the jury.“ ' (Se&h-2 
Provided that any perſon, being indicted as afors. 
© ſaid for any of the ſaid treaſons or miſprifions, may be 
<<. outlawed and thereby attainted. And in caſes of the 
c high treaſons aforeſaid, where by the law, after ſuch. 
7 * outlawry, the party outlawed may come in and be 
tried, he ſhall upon ſuch trial have the benefit of this 
« act.“ (Se. 3.) 
And it farther enacteth Oy? deehiverki & That if two 
<< or more diſtin treaſons of divers heads or kinds ſhall 
«© be alledged in one bill of indictment, one witneſs to 
n one of the ſaid treaſons and another witneſs to an- 
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| c other of the ſaid treaſons ſhall not be deemed two _ 
f ©. witneſſes to the ſame. ſhes within the meaning of 3 
the acti”? fen, , | » 
q Te hath been generally agreed; and 1 think upon juſt 4 


grounds, (though Lord Cote hath advanced a 1 3 Inft, 26. 
doctrine) that at common- law one witneſs was ſu . 
cient in the caſe of treaſon as well as in every other capi- 
tal caſe. The only difficulty hath been upon the con- 
ſtruction of the ſtatute of Ph. and Ma., whether that act 

hath repealed the ſtatutes of Ed. VI. as far as they make 
' two witneſſes neceſſary in all caſes of treaſon. 

It may poſſibly be judged needleſs at this time to enter 
far into this inquiry. But ſince the ſtatutes of E. VI, 

plainly extend to petit treaſon, and the act now under 3 
conſideration as plainly doth not, it will not be time al- _ 

| together miſpent to clear up this point; for petit treaſon A 
ſtandeth in i es er 6 on de ſoak of the ſtatutes ' 
of Ed. VI. L W 
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I do not ſind upon looking over the State Trials *, that 
in Crawn-praſecutions any great regard was paid 10 the 


Acts of E. VI. for near a century after they were paſſed; 


Dy. 99, 100. 


or indeed to the common well-known rules of legal evi- 
dence; though the authors who wrote in thoſe days do 
ſometimes ſpeak of the acts as then in force. In the caſe 
of William Thomas, when they were undoubtedly in force, 
they were rendered quite nugatory by this very extraordi- 
nary reſolution, that one witneſs of his own knowledge, 


and another by hearſay EROM HIM, though AT THE THIRD 


OR FOURTH HAND, made two witneſſes or accuſors 
within the acts. And in the caſe of Sir Nich2las Throck- 
morton which came to trial the ſame term +, no ſort of re- 


gard was paid to them; for though the priſoner ſtrongly = 
inſiſted on the benefit of them, particularly of that which 


reguireth the witneſſes to be brought face to face upon the 
trial, the counſel far the Crown went on in the method 


formerly practiſed, reading examinations and confeſſions 


of perſons ſuppoſed to be accomplices, ſome living and. 


ame abe others lately hanged for the ſame treaſon. — 
n many of the ſucceeding trials the priſoners were 


told, that the ſtatutes of Edw. VI. were repealed, parti- 


cularly that which required two witneſſes face to face-; 


that this law had been found dangerous to the Crown; 
that witneſſes may be preyailed upon to unſay in court 


what they have ſaid upon their examinations; that the 
confeſſions of perſons accuſing themſelves are the ſtrongeſt 
of all evidence againſt their accomplices; that their part- 


8 ners in guilt are the gents de Jour condition the ſtatute of 
treaſons t ſpeaketh of; and that confeſſions, though not 


figned by the party, are of equal — with thoſe which 
are ſigned. This every man, who will do ſo much penance 


as to read over the State- trials during the reigns of Queen 
Eliz. and King James, will find to have been the doctrine 
| and practice of the times. And I do not ſee, that the caſe 


of Sir Walter Ratcigh, whoſe trial, having been long ſince 


Frinted and prefixed to his hiſtory, hath been more gene- 


See the State Trials from the it of Queen Mary to the 2 


reſtoration. 


'+ Theſe caſes came on vin Bafer Term 1 Mar. and the Par- 


hament of the iſt and 2d Ph. and 1 did not meet till Novem- 
ber following. 


t The words of the Cura 0 Et: 188 ſoit 8 
atiaint—par gents de lour condition; meaning plainly the Judi- 


cunt farium * by 3 charta. "0 3 laſt. 14 ) 
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rally read and cenſured than others, —I do not ſee, that Chap. 11. 
that caſe, always excepting the extraordinary b haviour 
of the King's attorney, did in point of hardſhip differ Coke. 
from many of the former. - 
In ſucceeding times, when people of all ranks and 
5 "panties had in their turn been learning moderation in the 
ſchool of adverſity, light began to dawn upon us. Lord 
Cole, after his diſgrace at court had given him leiſure for 3 laft. 24 to 27. 
cool reflection, was of opinion, that the ſtatutes of Ed. VI. 
touching evidence, are not repealed by 1& 2 Phis Ma.; 
that two witneſſes are Mill required in caſes of trea- 
| ſon, not barely upon the indictment, which he ſtateth 
as an opinion entertained by ſome, but alſo upon the 
trial. This as far as I can collect from the paſſage I have 
cited was the reſult of all his ſearches into this matter; 
though he doth not in eyery part of the paſſage expreſs 
himſelf with that light and preciſion which the impor- 
tance of the ſubject required. 
Ihn the caſe of Mr, Love, Hale, who was counſel for = St. Tri. 1444 
hin: inſiſted that two witnelles are neceſſary upon the 277 te 173, and 
trial in caſe of treaſon, upon the foot of the ſtatutes of 77 _ 
Ed. VI., not repealed, he ſaith, in point of teſtimany 
by the e ſatu of Ph. & Ma.; and one of the counſel on Sir Tho. With- . 
the ſide of the proſecution, who upon the whole argued rington. _ 
with candour, admitted that the ſtatutes of E. VI. -are not 
repealed by that of Ph. & Aa., and that two witneſſes 
are {till neceſſary ; but inſiſted, that one witneſs to one. , 
overt- act, and another to another overt-a& of the fame 
ſpecies of treaſon are two ſufficient witneſſes within tze 
acts. This gentleman was the firſt I have met with who 
conſidered the point in this light; in which, as I ſhall 
ſhew preſently, it hath been paler ever-fince the 
_ reſtoration, _ . 
Hale in his ſummary i is ln, that the ſtatutes of Ed. VI. Sum, 262. 
require two witneſſes to the petit jury in the caſe of trea- 
ſon. And this, faith he, ſtandeth notwithſtanding the 
ſtatute of the 1 & 2 Ph. & Ma. But in his hiſtory of the 
| Pleas of the Crown he ſpeaketh more doubtfully, He 
faith in one place, that it hath been holden by many that the 1 Hale 296, 
ſtatutes of E. VI. are till in force notwithſtanding 1 & 2 
PD. & M. In anthers: that two ical are required » Hale 286. 
pa 
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Chap. U.. 
300. 


x Hale 306. 


P. 3. 


E 


it did not ike away the neceſſity of two witneſſes on the 


indictment, ſince the indictment and trial are in their 


en two diſtinct things. 


He then offereth many ſtrong reaſons, founded on great 


authority, againſt that diſtinction; and ſheweth, that the 


indi&tnent ought to be conſidered as inſeparably incident 


to the trial and in truth a part of it; and concludeth 


thus, And thus the reaſons ſtand on both ſides ; ; and 
<< though theſe ſeem to be ſtronger than the former, yet in 


„ a caſe of this moment it is ſafeſt to hold that in prac- 
ce tice which hath leaſt doubt and danger, eſpecially in 
*© caſes of life.” Thus far the learned judge appeareth 


to have been doubtful at leaſt, to ſay no more. But in 
another paſſage ſpeaking of informations in capital caſes 
taken by magiſtrates upon oath, and in what caſes and 
under what teſtriftions they may be read in evidence, he 


faith, © Though informations upon oath taken before a 


* juſtice of the peace may make a good teſtimony to be 
<< read againſt the offender in caſe of felony, where the 
«© witnefs is not able to travel, yet in caſe of treaſon, 
© where two witneſſes are required, ſuch an examination 


„is not allowable ; for the ſtatute requires, that they 


40 preſence of the priſoner, to the end that he may croſs- 


examine them.” The ſtatute his Lordſhip mentioneth 


can be no other than the 5 & 6 E. VI. Some other paſ- 
ſages I might have cited from the hiſtory of the Pleas of 


the Crown, where the learned author fluctuateth between 


two oppoſite ny upon this youry but n are 


ſufficient. 
Kelyng reporteth, that, at a Gren among the 


judges preparatory to the trial of the regicides, it was 


agreed that the Jaw requireth two witneſſes in the caſe 
of treaſca ; but that one witneſs to one overt-act of 


compaſſing,' (for compaſſing the King's death was the 


treaſon then under conſideration,) and another witneſs 


to another act of compaſſing, make two witneſſes of 
2 | compaſſing. 


bon the indiftment,” not upon the trial. th n a third, after 
» Hale 298, to E ſaid. that it is agreed on all hands that the ſtatute 


of Ph. & M. taketh away the neceſſity of two. witneſſes on 
the trial, he proceedeth to conſider the opinion of thoſe who 
argued, that, the trial being the ſole object of that ſtatute, 


[if living] be produced upon the arraignment in the 
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compaſſing. He afterwards. ſpeaketh very doubtfully chap- 11. 
upon this point; and at length ſaith, that it ſeemed to P. 28, 49. 
him that at the common-law one witneſs was ſufficient in 7 
treaſon, and thatthe 1 & 2 Ph. & M. c. 10. had repealed 
the Aatutes FRYE 201 #669 T5051 te e . 
At Lord Stafford's trial the neceſſity of two witneſſes 3 St. Tri. 204, 
was treated as a point beyond all doubt. But his Lord- ee Y Raym. 
ſhip inſiſting that there ought to be two to each ouer tract, EY | 
all the judges preſent delivered their opinions ſeriatim, 
and declared that one witneſs to one overt- act, and 
another to another overt- act of the ſame ſpecies of treaſon, 
are two ſufficient witneſſes within the ſtatutes: other- 
wiſe no government could be ſafe · if traitors had but 
craft equal to their villany. From that time the point 
| hath been ſettled. And in the ſucceeding trials of that 
_ reign and the next, though many irregular things were 
done favouring of the times, this rule ſtill kept it's 
ground. And in all the trials after the revolution be- 
fore the act of the 7th of King William took place, it was 4 St. Tri. 
rictty eblerved; = . 4 % e e 
Having given this ſhort hiſtory of the difficulty which 
hath been founded on the ſtatute of Ph. and A., I will 
take the liberty of offering my own thoughts upon it. 
I conceive that the clauſe upon which the doubt aroſe, 
«© That all trials for any treaſon ſhalltbe according to the 
„due order and courſe of the common-law and not other- 
«© wiſe,” was intended in favour of the ſubject, not in the 
leaſt to his prejudice. It was founded in the fame prin- 
ciple, and directed to the ſame ſalutary ends, which the 
ſtatute made but the year before, reducing all treaſons to 
the ſtandard of the 25 E. III. had in view. By the one, 
the ſubject was ſecured in his journey through life againſt 
the numerous precipices which the heat and diſtemper of 
former times had opened in his way; and the other reſto- 
red to him the benefit of a trial by a jury of the proper 
county, with all the advantages of defence peculiar to 
that method of trial, where former ſtatutes had deprived 
him of it. This I apprehend was the ſole intent of this 
clauſe, which will be better explained by what followeth. 
By 32 H. VIII. treaſons committed in Males, or where C. 4. 
the King's writ runneth not, were to be tried in ſuch 
1 + mires 


28 H. VIII. 


C. 15. | 


Ci. 2, 


C. 23. 
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ſhires and by ſuch commiſſioners as the King ſhould ap- 
point. By 33d of that King perſons committing treaſon, 
and confeſſing it, and afterwards becoming lunatick, might 


be tried without being brought to anſwer, by the like ſpe- 
cial commiſſion in any county the King ſhould appoint. 
And by another a& of the ſame year, perſons accuſed of 
treaſon or miſpriſion committed in England or elſewhere, 


being examined by three of the privy-council and by 
them vehemently ſuſpected, might be tried by ſpecial com- 


miſhon in any county the King ſhould appoint; and by 

the ſame act, the peremptory challenge in all caſes of 

treaſon and miſpriſion was abſolutely taken away. 
Theſe acts were derogatory to the due courſe and or- 


der of the common-law, and in many inſtances grievous 


to the ſubject. The judges have therefore conſidered them 
all as repealed by this general clauſe; ſo far as concern- 


eth treaſons committed in England or Wales. By this 


conſtruction, the trial by a jury of the proper county with 


a peremptory challenge of 35, which is with peculiar 


ropriety called a trial according to the due courſe and or- 
der of the common-law, is reſtored: 
But the acts of the 28th and 35th of that reign for the 


trial of treaſons committed on the high ſeas or out of 


the realm, though they introduced a method of trial 


new in thoſe caſes and unknown to the common-law, 


have not been holden to be repealed by this clauſe ; nor is 
the 35 H. VIII. repealed as far as it concerneth treaſon in 
foreign parts. For theſe acts deprive the ſubject of no 

advantage for defence, to which he was before intitled ; | 


on the contrary, inſtead of a trial according to the courſe 


and order of the civil- law, they introduced a trial founded 
in the wiſdom 'and benignity -of the common-law, with 
all the advantages for defence incident to it; except 
in the point of locality, which the nature of the 
caſes would not admit of. 1 3 
But the privilege the ſubjett is intitled to under the 
ſtatutes of E. VI. of having the charge proved by two law- 
ful witneſſes and thoſe brought face to face at the trial, 
a mighty ſafe - guard againſt oppreſſive proſecutions, was 
neyer intended to be taken away by this general clauſe; 
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nor in truth did the tegiflature approhend that it could. be ' Chap: HL. 


extended ſo far. 

For by a ſubſequent clauſe ® in the ſame Katüte it is 
provided, That in all caſes of high treaſon concerning 
coin current within the realm, or for counterfertmg 
« the King's or Queen's ſignet, privy ſeal, great ſeal, ar 
« fon manual, ſuch manner of trial and none other 
be obſerved and kept as heretofore hath been uſed by the 
* common-law of this realm, any law, ſtatute, or other 
thing tothe contrary notwithſtanding It will be ex- 
tremely difficult to account for this IG which is ad- 


mitted on all hands to have taken away the neceffity of | 


two witneſſes in the cafes touching the coin and Teals, if 
the former clauſe had done the ſame in all caſes of treaſon 


_ whatſoever ; the latter clauſe was certainly inſerted to ef- 


fect ſomething which the former had not. But I think the 
next act maketh the matter very clear if any doubt re- 
maineth on this. It enacteth, that inthe caſe of offences 
therein enumerated touching the coin the offenders cc may 
„be indicted, tried, convicted, or attainted by /ach- 
lite evidence and in ſuch manner and form as hath been 
c uſed and accuſtomed within this realm, at any time be- 
<« fore the firſt year of our late ſovereign Lord King 
« E. VI.“ Here . matter of evidence, which appeareth 
to be the only point then in contemplation, is plainly ex- 
preſſed and extended by name to the trial as well as the 
indictment; and the very time when two. witneſſes firſt 
became neceſſary i in both cafes is pointed out. 
If the legiſlature did intend by the former act to take 
away the neceflity of two witneſſes in all caſes of trea- 
ſon whatſoever, why did it not ſpeak as plainly as it doth 


18 2 P. &M. 


C. II. 


in this? And on the other hand, if it was conceived that 


this was done by the general words of the former act, why 
is it done in ſpecial cafes in terms ſo expreſs by this ? 
The different penning of two clauſes in one and the fame 
act, and alſo of two acts depending at the ſame time 
and which probably paſſed the royal * on the ſame day, 
convinceth me, that the legiflarure had in contemplation 
two different objects, diftinCt in their nature and ten- 
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_ denry.; and accordingly made different proviſions reſpee · 
| _ ſuited to the nature of each. 


I now return to the ſtatute of "ec William. 


"Though it requireth two witneſſes to each treaſon, 
yet a collateral fact, not tending to the proof of the overt- 


acts, may be proved by one, For this ſtatute confineth 


dence for proving the priſoner guilty of the offences char- 
ged on him, which likewiſe muſt be underſtood of overt- 
acts. | 

This difference, between the proof of overt- acts and 
of collateral facts, was taken by Lord Holt in the caſe of 
Captain Vaughan, who inſiſted and called witneſſes to 
prove, that he was a ſubject of France born in the domi- 


nions of the French King. The counſel for the Crown 
called witneſſes to prove that he was born in Ireland. And 


| itſelf. to the proof of the treaſon, the proef of the overt- 
acts. And the ſtatutes of E. VI. are confined to the evi- 


3 
- 


his counſel inſiſting that there was but one credible wit- 


neſs to that fact, Holt ſaid, ** That is no overt- act, if 
<< there be one witneſs to that it is enough ; 
ce not be two witneſſes to prove him a ſubject, but here 
s are more,.“ 
dence as to that fact; but it appearing, upon croſo- 


and when very drunk, and the fact of his birth in Ireland 


being abſolutely denied by bim the next morning upon 


his examination taken before a magiſtrate, little N 
ſeems to have been paid to his confeſſion. 


His confeſhon was likewiſe given in evi- 


there need : 


examination, to have been made the night he was taken 


The caſe of a confeſſion made willingly and without 


violence is excepted in this act and in both the ſtatutes of 
E. VI. But there is a difference in the wording of theſe 


ſtatutes, which I have thought did merit conſideration ſo far 


as to warrant a different conſtruction of them. The wards 
of this act are, „ unleſs the party ſhall willingly with- 
out violence in open court confeſs the ſame,” The words 


in open court the ſtatutes of E. VI. have omitted. Theſe 


words ſeem to have been inſerted in order to carry the N 


neceſſity of two witneſſes to the oyert- acts farther than 
the ſtatutes of E. VI. were formerly thought to carry it. 


et cafe of Tons For the conſtruction of theſe ſtatutes hath been, that A 
confeſlien, upon an examination of the party, taken out f 
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cburt and be efore a mog iflrate or perſon having FOE Chap. III. 


7a wes en proved upon the trial by two | 
witneſſes is evidence of itſelf ſufficient to convict, with- } 


out farther proof of the overt- acts; for, ſay the books, 
ſuch confeſſion putteth the caſe out of the flatute, it ſatisfieth 

the flatute; and by confeſſion is not meant a confeſſion 

before the judge upon the priſoner's arraignment, but 
upon his examination before a magiſtrate; for, ſaith Cote, 3 Inſt. 25. 
the words, without violetice, mean willingly without any 

trture, andithe judge is never preſent at any torture, 

neither upon the priſoner” O arraignment 1 was ever any tor- 
ture offered. 

But in the year 1716 at a conference. among the 

judges, preparatory to the trial of Franck Francia, at 

which the attorney and ſolicitor-general, who were to con- 

I duct the proſecution the next day, lent their aſſiſtance, no 
9 regard ſeemeth to have been paid to the authorities T have 

: cited; for it was then agreed, that upon the foot of thoſe 

3 acts of E. VI. by confeſſion is meant only a confeſſion 

pon the arraignment of the party, which, it Was ſaid, 

3 amounteth to a conviction. 

Upon the trial of Jahn Berwick in 1746, this opi- See p. 20. 
nion, which, Iconfeſs, I had never heard of before, though 
Il believe ne bf the judges had ſeen it, was cited and 
much urged by the counfel for the Crown; ; and a MS. 
report of it was cg of which I ſoon afterwards was 

, favoured with a copy ?. / 

8 In the caſe of Fudt- illis the counſel for the ewa 2 St. Tri. 254, 
| called a witneſs to prove what the priſoner had faid to 233, 262, oP 
him touching the ſhare he had in the treaſon he then 

{ſtood charged with. The priſoner's counſel objected to 

this ſort of evidence, and infifted, that by this act no con- 
feſſion, except it be made in open court, ſhall be admit- 

ted in evidence. But the judges preſent were very clear, 

that ſuch' confeſſion is evidence admiſſible, proper to be 

left to a jury, and will go in corroboration of other ei- 
dence to the overt- acts; though it might be {till a diſpu- 

table point, whether a confeſſion out of court, proved by 
two witneſſes, is 5 of itſelf ſufficient to cont Het. Upon this 


= „Evidence of a coufelfiow: was holden ſufficient by he 
learned judges who {at upon the commitiion in the north in the 
| lame ſummer, upon the authority of this opinion, 
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DISCOURSE * 


laſt point none of them, except Chief Baron mara, de- 
livered any direct opinion; his words are, A confeſſion 
<« ſhall not ſupply the want of a witneſs, there ſpall be 
& two witneſſes to the treaſon notwithſtanding. But to ſay it 
& ſhall not be giyen in evidence, there is no ground for 
sir hae Men- 46 jt,” The attorney- general admitted, that two witneſſes 
$i Re Robert Eyre, are neceſſary beſides the confeſſion. Tho ſolicitor js more 


242 
Chap. III. 


explicit and ſaith,“ He (the priſoner) ſhall not be con- 


e yicted on a trial, without two lawful witneſſes, that is 


te the thing provided for. It was to exclude a precedent 


& that had been ſettled in Tong's caſe” (the caſe already 


cited from Kelyng and Hale), but it was not deſigned to 
« exclude all confeſſions. That was evidence at law, and 


e always muſt be ſo. The defign of the act was to exclude 


< confeſſions from having the force of a conviction, un- 


ce [eſs it were in a court of record; and to prevent a con- 


<« feſſion proved by two witneſſes from being a ſufficient 


BG am for a conviction,” 


n the argument in the cole, of Willis, the caſes of 


Vaughan * and of one Smith alias May were cited. Vau- 
bl. s caſe hath been already mentioned. 
MSS. Tracyand Smith was at an admiralty-ſeffion in Jun 7. An. upon 
Demon. an indictment for adhering to the Queen's enemies on the 


high ſeas. He made Alienage his defence as Vaughan 


The caſe of 


did; and his confeſſion, that he was an Engliſoman- born 


was holden to be admi/fible evidence by Trevor, Pawell, 


Powis, Tracy and Bury, though his counſel inſiſted on this 


act of the 7th of King William. In that caſe it was ſaid 


by the court, that the 7th of Kin ng Wi * . to prevent 
ence of the very overt- 


a confeſſion being concluſive evi 
act, not to take away that fort of evidence of collateral 


matters; and Vaughar's caſe was cited and relied on. 
In truth, with re 


ly lay it down as a general rule, that whatever was evi- 
dence at common-law i is ſtill 


af the overt-afs. 


— — — 5 y * F _—_ 
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good evidence under the 
ſtatute; which, as I ſaid before, i is confined to the proof 


ard to all collateral facts not condu- 
cing to the proof of the overt- acts, I think we may fafe- 


+ cited in rue. 5 trial by the 
The 


_ N 1 l = . 2 23 1 8 jr * 3 
n T EASE rv * & ad 223222 TSS STO SIDE. n r r : 2 enn 
r 8 2 on at ARS wh . r r FWP 
=. 3 XX 8 I 5. HY > 2 To 2 oF 3 ED . 1 aa : : 5 J r 2 n A 

CIT Co rs r TIS 2 2 p . , b . : 
le oh : 2 * x N ; * * thi has 7 & 2 4 
1 : 8 1 5 l 
* 


OF HIGH TREASON. 


ing the ſufficiency of this ſort of evidence. But perhaps 


it may be now too late to controvert the authority of the 


opinion in 1716, warranted as it hath been by later prece- 
dents. All I inſiſt on is, that the rule ſhould never be car- 


ried farther than that caſe warranteth, never farther than 


to 22323888 made during the ſolemnity of an examina- 
Ws 
take it; when the party may be preſumed to be properly 


before a magiſtrate, or perſon having authority to 


upon his guard, and apprized of the danger he ſtandeth 


in. Which was an ingredient in the caſe of Francia, and 


of Gregg Cited in the argument on Francia's caſe; and in 


all thoſe already cited which came in judgment before the 


ſtatute of King William. „„ 
For haſty confeſſions, made to perſons having no au- 


thority to examine, are the weakeſt and moſt ſuſpicious of 
all evidence. Proof may be too eaſily procured, words 
are often miſ- reported, whether through ignorance, inat- 

tention, or malice, it mattereth not to the defendant, he 


is equally affected in either caſe; and they are extremely 
liable to miſ- conſtruction. And withal, this evidence is 


not, in the ordinary courſe of things, to be diſproved by 
that ſort pf negative evidence, by which the proof of plain 
facts may be and often is confronted. 

Tue diſtinction JI aim at between confeſſions made upon 

an examination of the party by a magiſtrate or perſon 
having authority to examine, and haſty unguarded decla- 
rations made in the hearing of perſons having no ſuch au- 

thority, may probably reconcile what fell from the court 


and the King's counſel in Millis's caſe already mentioned, 


with the opinion in Francia's; ſince, in the caſe of Willis, 


no examination was had before a magiſtrate or perſon hav- 
ing authority to examine, as there was in the other, 
I would not in any thing I have ſaid be underſt6od to 


 arraign the proceedings in the caſe of Berwick before men- 
tioned. He was found in a priſon afligned by the Duke, 
after the ſurrender, to the officers in the rebel-garriſon, 
and to none but officers, whither he went with the reſt 


of them. He appeared among them and took the rank of 


an officer. Theſe facts, together with his declarations, all 
proved by two witneffes, were, I think, very properly con- 
: | we; 1 idered 
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Te reader ſees, that opinions have been various touch- Chap. Ill. 
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DISCOURSE : 


| ſidered by two learned judges not as a bare confeſſion 


after the fact, but as an evidence upon the ſpot and in the 
very ſcene of action. And with regard to the proceedings 
in the north already mentioned, I doubt not the learned 
judges went upon good grounds; the eircumſtances of each 
caſe, which I am not apprized of, being duly conſidered. 
The wording of theſe acts touching confeſſions, un- 
« leſs the party ſhall willingly and without violence confeſs 
< the ſame,” ſuggeſteth a matter which I will juſt men- 
tion. The common-law knew of no ſuch engine of pow- 
er as the rack or torture to furniſh the Crown with evi- 
dence out of the priſoner's mouth againſt himſelf or other 
people. It was, as Lord C:kz informeth us, firſt brought 
into the tower by a great miniſter in the time of H. VI., 


directly, faith he, againſt law, and cannot be juſtified by 


any uſage. But in fact it was practiſed, though I believe 
ſparingly, and never, faith King James, but in caſes of 
high treaſon, for more than a century afterwards ++ 

This accounteth extreme! y well for inſerting the words, 
without violence, in the ſtatutes of E. VI. I cannot ſo cally 
account for them in that of King William. 


SEcT. 9. This act in ſubſtance followeth the rule 
which had already taken place with regard to the neceſlity 
of two witneſſes to the ſame treaſon, but it goeth far- 
ther; and, left the priſoner ſhould be ſurpriſed or con- 
founded by a multiplicity and | variety of facts, which he 


„See K. Fames's premonition, edit. 1609, p. 130. 

+ At the trial of the Earls of Ehex and Southampton, the At- 
torney-general* e extolleth the great clemer.cy of her Majeſty to- 
wards the conſpirators, that none of them were put to the rack 
or torture; and acknowledgeth the goodne/s of God towards her, 
and bis j uſ judgment upon the priſoners, that the truth had been 
revealed by the witneſſes av77hout rack or torture of anyof them. 

A ſtrain of adulation, to ſay no worſe of it, nauſeous and 


| ſordid, highly unbecoming a gentleman of the profeſſion ; _— 


cially one who well knew, and hath informed his readers, that 
any kind of torture in that caſe would have been utterly illegal. 
When Felton upon his examination at the council-board de - 
clared, as he had always done, that no man living had inſtiga- 
ted him to the murder of the Duke of Buckingham or knew of , 
his intention, the Brſhop of London ſaid to him, © If you will 
« not confeſs you ue go to the rack.” The man replied, © If 
it mult be fo, I know not whom I may accuſe in the extre- 
« mity of the tortu:e, Biſhop Lad perhaps or any Lord at this 
« board.” Sound ſenſe in theſmouth of an enthuſiaſt and arufnan! 
Laud having propoſed the rack, the matter was thortly de- 
bated at the board, and it ended in a reference to the judges; 


who nur reſolved. that the rack c cannot be legally uſed. 
is 
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is to anſwer upon the ſpot; it enaeth, ** That no evi- Chap. III. 


% dence ſhall be admitted or given of any overt- act that 


e js not expreſly laid in the indictment againſt any perſon 
* or perſons whatſoever.“ (Se. 8. | 
Tue ſenſe of this clauſe I take to be, that no overt- 


act amounting to a diſtinct independent charge, though 


falling under the ſame head of treaſon, ſhall be given in 


evidence, unleſs it be expreſly laid in the indictment ; but 


Rill, if it amounteth to a direct proof of any of the overt- 
acts which are laid, it may be given in evidence of ſuch 


overt- acts. 


In the caſe of Ambroſe Rookwnod, who was indicted for 4 St. Tri. 
compaſſing the death of the King, two of the overt- 

acts charged were, that he and others met and conſulted. 
the proper means for way- laying the King, and attacking 


him in his coach; and alſo that they agreed to provide 
forty men for that purpoſe. The counſel for the Crown 


offered to give evidence, that the priſoner produced to 
one of the conſpirators a liſt of the names of a ſmall party 


which was to join in the attempt, and of which he was 


to have the command, with his own name at the head 


of the liſt as their commander. This evidence was op- 


_ poſed by the priſoner's counſel, becauſe that circumſtance 
vas not charged in the indictment; and this clauſe of the 

act was much preſſed. But the court ſaid, that this cir- 
cumſtance, if proved, amounting to a direct proof of the, 
covert- acts which were laid, viz. the meeting and conſult- 


ing how to kill the King, and their agreeing to provide 
forty men for that purpoſe, and falling under the ſame _ 


ſpecies of treaſon, was very proper to be given in evi- 
dence. And in Major Low:ct's caſe they declared, that if Ibid, 
the circumſtance of providing forty men had not been 


laid, it might notwithſtanding have been given in evi- 
dence ; for it was a direct proof of the firſt overt- act, 


vil. the meeting and conſulting the proper means to kill 
The ſame rule was laid down in the cafe of Mr. 6 st. Tri, 
| Layer. His correſponding with the pretender, though 


not laid, and though made treaſon by the 12th and 13th 


of King William, was given in evidence; for it directly tend- 
ed to prove one overt- act that was laid, vi. His. conſpi- 
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Chap. III. 


My Report, 9, 
22. 


5 St. Tri. 


ring to depoſe the King and to place the pretender on the 


Surry 1746. 


DISCOURSE 1, 


throne. The like rule was given in the caſes of Deacon 
and Sir John Nedderburn upon the ſpecial commiſſion in 


On the other hand, in the caſe of Captain Vaughan, 


upon an indictment for adhering to the King's enemies 


on the high ſea, the overt-aCt laid was his cruizing on 
the King's ſubjects in a veſſel called the Loyal Clencarty : 
the counſel for the Crown offered evidence to prove, that 
he had, ſome time before, cut away the cuſtom-houſe 
barge, and had gone a-cruizing in her. This evidence 
was oppoſed by the priſoner's counſel, and, after ſome de- 
bate, rejected by the court. For, were it true, it was no 
ſort of proof, that the priſoner had cruized in the Loyal 


- Clencarty ; which was the only fact he was then to an- 


ſwer for. „„ 
The rule of rejecting all manner of evidence in cri- 


minal proſecutions that is foreign to the point in iſſue, is 


founded on ſound ſenſe and common juſtice. For no man 
is bound at the peril of life or liberty, fortune or repu- 


tation, to anſwer at once and unprepared for every action 


of his life. Few even of the beſt of men would chooſe to 
be put to it. And had not thoſe concerned in ſtate-proſe- 
cutions, out of their zeal for the publick ſervice, ſome- 
times ſtepped over this rule in the caſe of treaſons, it would 
perhaps have been needleſs to have made an expreſs pro- 
viſion againſt it in that caſe; ſince the common-law 

ounded on the principles of natural juſtice hath made 


the like provilion in every other. 


The clauſes in the act, which do not fall under either 
of the heads I have ſpoken to, come now to be conſi- 
deed. © e . 


Szer. 10. The 1oth and 11th ſections make provi- 
ſion for à more equal and indifferent trial of Peers and 
Peereſſes in caſes of treaſon and mifpriſion. The miſ- 
chief recited is, That in the trial of a Peer or Peereſs The 
MAJOR VOTE ts ſufficient for condemnation or acquittal ; 
whereas; faith the act, in the trial of a commoner a jury 
of twelve freeholders muſt all agree in their verdicdt. 1 
doubt this was not the real miſchief, becaufe the remedy 
5 1 „ : itſelf 


o fF HiGH TREASON. 27 
itſelf is open to the ſame; The major vote is ſtill ſufficient Chap. 111. 
and muſtbe ſo ; and if the method of trial in the court of 
the Lord High Steward was in contemplation, as I con- 
ceive it was, yet even there, though the major vote is 
_ ſufficient, the majority muſt conſiſt of twelve or more. (Kel, 56.) 
The real miſchief, cautiouſly paſſed over; I take to 
have been, that in the trial of a Peer in the court of the 
Hligb Steward the Peers triers were a ſelect number re⸗ | 
turneſl at the nomination of the High Steward, and the Moo. pl g49. 

priſofier was in every caſe debarred the benefit of a chal- (* 1=& 156, b.) 
lenge. This was the real miſchief, and it was in many = 
caſes ſeverely felt. Accordingly the act applieth the pro- 
per remedy ; for it enacteth, That upon the trial of any 

Peer or Peereſs for treaſon or miſpriſion, all the Peers 
„Who have a right to ſit and vote in Parliament ſhall be 
+ ſummoned twenty days before the trial to appear at 
.* ſuch trial; and that every Peer ſo ſummoned and ap- 

« pearing ſhall vote in the trial of ſuch Peer or Peereſs, 
having firſt taken the oaths appointed by the act *. 

The next clauſe provideth, That neither this act 

„nor any thing therein contained ſhall any way ex- 
« tend or be conſtrued to extend to any impeachment 
© or other proceedings in Parliament in any kind what- 

fever. (Sect. 12.) FER Ty I 

The words of the laſt clauſe are very general, and 
ſeem to exclude every proceeding in full Parliament for 

the trial of a Peer in the ordinary courſe of juſtice. But 
that conſtruction was rejected in the cafes of the Earls of 
Kilmarnock and Cromartie and of the Lord Balmerino; and 
accordingly all the Peers and Lords Spiritual were ſum- * 
moned ; and thoſe Lords who appeared having taken the. 
oaths appointed by the act, the biſhops upon the day 
the trial came on, after making the uſual proteſtation, 
withdrew ; and the priſoners, before their arraignment, 
. were informed by the High Steward, that they were in- 
ttitled to the benefit of this act in it's full extent, _ 


ä Fe 8 
— — * * 9 


v See the conference between the Lords and Commons upon 
tis clauſe in Kenner's 3d vol. p. 625. Both Houſes plainly un- 

derſtood the clauſe to refer to the trial of a Peer in the court of 
the Lord High Steward. 7 8 | * aa 
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DISCOURSE I. 


The in the Lords Spiritual -to the. trial of 
thoſe Lords was, I apprehend, a prudent caution, in order 
to obviate a doubt, that might otherwiſe, at that critical 
time, have ariſen from the words of the ſtatute, which, as 
I before obſerved, are very general. But, general as they 
are, I do not conceive that they made that meaſure, though 
extremely prudent, ab/olutely and indiſpenſibip necellary ; 
for general words in a ſtatute muſt be controuled by the 
apparent intent of the legiſlature ; they muſt in con- 
ſtruction be adapted to caſes then in contemplation, and 
to every other proviſion in the ſtatute, ſo as to render the 
whole one uniform conſiſtent rule, 

I will now in a few wonds *pply this obſervation to the 
preſent caſe, 

The act ninth, that every Peer ſo ſummoned ad | 
appearing {ball vote in tte trial. By voting in the trial 


muſt, as | apprehend, be meant votin g throughout the trial, 


voting as a competent judge in every queſtion that ſhall 
ariſe during the trial; and above all, in the grand queſ- 
tion for condemnation or acquittal. Now upon this laſt 
queſtion the biſhops cannot vote; though it hath been 
reſolved, and practice hath eſtabliſhed the rule, that in a 
proceeding in full Parliament in a caſe of blood, they 
may, if they chooſe it, vote upon all previous queſtions *. 
But in a proceeding in the court of the High Steward, 
which, I conceive, this clauſe of the ſtatute had principally 
in contemplation, and to which no mere ſpiritual — 
was ever ſummoned or could be, no queſtion but for ac- 
quittal or condemnation is the ſubject of any vote; for 
in all points of law or practice the High Steward giveth 
the rule as ſole judge in the court. | 

To conclude this head, the act may, with propriety 
en be ſaid to regulate the proceeding in both courts, 
that of the High Steward and that in full Parliament; but 
it doth not alter the nature and conſtitution. of either. | 
Conſequently, it doth not give the Lords Spiritual any 
right in caſes of blood, which they had not before; what 
concluſions ſoever men of me W — * | 


++ ay. — 
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0 * See the Lords? 1 * ans wb May 1679, in | the 
_ caſe of Lord Dandy and the popiſh Lord AYE 


— — 


* * 


| hereafter | 


hereafter be ——_ to — 1 . or fon this prece- Chap. II. 
dent; which, as I ſaid: before, is fe founded ji in great wiſdom. e 
for obviating doubts, which might have ariſen ; ; and pro- | = 
ceeded from the ſame prudential. motives from which tze 
acts I have already cited for ſaving the rights of the See Sect, . S 
Peerage did. The meaſure in both caſes was extremely this chapter, 
right but not of abſolute indiſpenſible neceſlicy.. 


sxcr. 11. By the 5th and 6th ſections of the act no Sect, 11. 
_ proſecutions mall be for any of the treaſons or miſpriſions ne I 
within the act, committed in England, Wales, or Ber- ., A 
wick upon — unleſs the bill of indictment be found "= 
within three years after the offence committed; ſav 5 in 


1 
0 


caſes of aſſaſſination attempted on the perſon of che 

by poiſon or otherwiſe. | 
This limitation is by the letter < the act kad to 
the ſouthern parts of Great Britain, and before the union, 
it could not be otherwiſe. But I conceive, that by the ge- 
: neral tenor of the 7 An. it is extended to treaſons of the 
'* like kind committed in Scotland: it was ſo underſtood at 
the time of the rebellion in 1715 ; and therefore after all 
the proceedings upon the ſpecial commiſſions. in England 
were over, another ſpecial commiſſion went into Scotland 
merely for the finding bills of indictment in the proper 
counties. and. ſtewarties, in order to prevent VE lum 


tion taking place. 


sSxcr. 12. I will now 3 the ER in the 7th Sect. 12. 
of Q. Anne, which I before hinted at. The 11th ſection of 7 An. c. ar. 
that act provideth, That when any perfon is indicted for 
& high treaſon. or miſpriſion of treaſon, a liſt of the wits 
” neſſes that ſhall be produced at the trial for proving the 
e ſaid indictment, and of the] jury, mentioning the names, 
<< profeſſion and place of abode of the ſaid witneſſes and 
e jurors, ſhall be given at the ſame time that the copy of 
<< the, indictment is delivered to the party indicted; and 
that copies of all indictments for the offences aforeſaid 
de with ſuch; liſts. ſhall: be delivered ten days before the 
«6 tial, => in che preſence of two or more. credible 
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DISCOURSE I. 

. This proviſion will, as the caſe now ſtands, take 
place upon the death of the pretender. Whether it may 
not be proper to poſtpone the effect of it to the death of 
his ſons, upon the ſame motive that the clauſe in this at 
touching the corruption of blood upon an attainder for 
high treaſon hath been poſtponed to that event; or in- 
deed, whether it ſhould be ſuffered to take place at all, 
muſt be ſubmitted to better judgments. But ſome objec- 
tions have occurred to me, which I will mention. 

No proviſion is made with regard to the treaſons not 
comprehended within the general purview of the 7th of 
King e or by name excepted out of it. The words 
of e Indicted for high treaſon or miſpriſion of 
* treaſon,” are large enough to take in all manner of high 
treaſons and miſpriſion of treaſon, and undoubtedly they 
will be fo er for this act will be conſidered : as 
one of thoſe which merit a liberal conſtruction. 

When this clauſe ſhall take place no high treaſon or. 
miſpriſion of treaſon, not even thoſe concerning the coin, 
can poflibly be tried in the circuit, nor at the Oli Bailey, 
without great delay and double expence ; for the copy 


of the indictment cannot be delivered before it is found by 


the grand jury, they make the bill preferred to them an 
indictment by finding it; and ten clear days, excluſive 
of the day of delivery and the day of trial, and of inter- 
vening Sundays, which is the preſent practice founded on 
the 7th of King William, will carry the affair much be- 
yond the time allowed for any aſſizes or 7 gaol- 5 
delivery in the kingdom. 

The furniſhing the priſoner with the names, profeſ- 
fions, and places of abode of the witneſſes and jury ſo 
long before the trial may ſerve * bad purpoſes, which 
are too obvious to be mentioned. One good purpoſe, and 
dut one, it may ſerve. It giveth the priſoner an opportu- 
nity of informing himſelf of the character of the witneſſes 
11 jury. But this ſingle advantage will weigh very little 
in the ſcale of juſtice or ſound policy, againſt the many 
bad ends which may be anſwered by f. However, if it 


weigheth any thing in the ſcale of 1 the Crown is 
intitled to the ſame opportunity of 2 the man of 


Equal 


the priſoner's witneſſes. 


OF HIGH TREASON. 251 
_ Equal juſtice is certainly due to the Crown and the Chap. III. 
publick. For let it be remembered, that the publick is 
deeply intereſted in every proſecution of this kind that is 
well founded. Or ſhall we preſume that all the manage 
ment, all the prodigy upon the hopes or fears of wit- 
neſſes lieth on one fide ? It is true, power is on the fide of 
the Crown. May it, for the ſake of the conſtitutional 
rights of the ſubject, always remain where the wiſdom 
of the law hath placed it! But in a Government like 
our's and in a moſt changeable climate, power, if, in cri- 
minal proſecutions, it be but ſuſpected to aim at oppreſ- 
ſion, generally diſarmeth itſelf. It raiſeth and giveth coun- 
tenance to a ſpirit of oppoſition, which falling in with the- 
pride or weakneſs of ſome, the falſe patriotiſm of others, 
and the ſympathy of all, not to mention private attach- 
ments and party- connections, generally turns the ſcale to 
the favourable fide, and frequently againſt the juſtice of 
the Cale. - 5 : 


\ 


END OF THE DISCOURSE 
ON HIGH TREASON. 
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DISCOURSE on HOMICIDE. 


1 HALL conſider the hw touching homicide under 
the following diſtinctions. 
It is either occaſioned by accident, hich human 
prudence could not foreſee or prevent. 


Or it is founded in juſtice. 
Or in neceſſity. 


Or it is owing to a ſudden tranſport of paſſion, which, 


f through the * of the law, is imputed to human 
infirmity. 
Or it is founded in adds, 


Before I proceed to theſe matters I think n to 
| e a few things. | | 


kt In every charge of murder, the fu 0 Alke being 
e all the circumſtances of 9 — 
or in 


are to be ſatisfactorily proved by the priſoner, 


unleſs they Variſe out of the evidence produced againſt him; 


255 


for the law preſumeth the fact to have been founded in (14. Am. 


malice, until the contrary appeareth. And very right it is, — ) 


inſtance ſtandeth upon juſt the ſame foot that every other 


that the law ſhould fo preſume. The defendant in this 


| defendant doth; the matters tending to juſtify, excuſe, 


or alleviate, muſt appear in 2 before he can avail | 


himſelf of them. 


2. In every caſe where the ki turneth upon the 


queſtion, whether the homicide was committed wilfully 
and maliciouſſy, or under circumſtances juſtifying, excu- 
ſing, or alleviating ; the matter of fact, viz. whether the 


Facts alledged by way of juſtification, excuſe, er allgviation are 
true, is the proper and only province of the jury. But 


whether, upon a ſuppoſition of the truth of facts, ſuch ho- (L4. Soon 7 


micide be juſtified, ' excuſed, or alleviated, muſt be ſub- 3452. 773.) 


: _ to the judgment of the court; for the conſtrue- 


266 DISCOURSE H. 
tion the law putteth upon facts ſtated and agreed, or 
found by a jury is in this, as in all other caſes, unddubt- 
edly the proper province of the court. In caſes of doubt 
and rea] difficulty it is commonly recommended to the jury 
to ſtate facts and.circumitances in a ſpecial verdict, But 
— where the law is clear, the jury, under the direction of 
the court in point of law, matters of fact being ſtill left to 
their determination, may, and, if they are well adviſed, 
always will find a general verdict, conformably to ſuch 
Ad quæſtionem juris non reſpondent juratores. 


When the law maketh uſe of the term Malice 
n deſcriptive of the crime of murder, it is 
jot to be underſtood in that narrow reſtrained ſenſe, to 
which the modern uſe of the word Malice is apt to lead 
one, a principle of malevolence to particulars; for the law 
by the term Malice in this inftance meaneth, that the fact 
hath been attended with ſuch circumſtances as are the or- 
dinary ſymptoms of a wicked, depraved, malignant ſpirit. 
In the caſe of an appeal of death, which was antiently 
the ordinary method of proſecution, the term Malice is 
not, as I remember, made uſe of as deſcriptive of the of- 
fence of murder in contradiſtinction to ſimple felonious: 
homicide, The precedents charge, that the fact was done 
neguiter & in felania, which fully taketh in the legal ſenſe | 
e TXT word Malice. The words per malitiam and malitioss 5 
our oldeſt writers do indeed frequently uſe in ſome other 
caſes; and they conſtantly mean an action flowing from 
a wicked and corrupt motive, a thing done malo animo, 
mald conſcientid, as they expreſs themſelves. Of which many 
_ Inftances might be given. I will mention one or two, 
The method of proceeding in antient times in a caſe 
of robbery or larciny, where the ſtolen goods were found 
upon the defendant, was, that if he alledged that he bought, 
them of another, whom he named and vouched to war- 
ranty, the vouchee, if he appeared and entered into war- 

5 ranty, was to ſtand in the place of the defendant pro Bona 
DeCorons, e. 32. & malo. Bration ſpeaking of this matter faith, intrat 
. quandegue in defenſonem & warrantum i fat malitios 

2 per fraudem & per mercedem, ſicut campis conducti- 

an 1. e. 38. tius, — Flzta, on the ſame ſubject, after ſtating the caſe of 


0 F HO M 1 C'I DE! 
the hired champion in Bracton's words, putteth another 


ſimilar to it. A perſon in holy orders entereth into war- 


ranty for hire, but refuſeth to take his trial before lay 


judges propter privilegium clericale, In this caſe, faith 
he, the warranty availeth nothing, Et clericus wm 


* pro malitia_committetur & redimatur. 


The legiſlature hath likewiſe frequently uſed the terns | 


nialice and maliciouſy in the ſame general ſenſe, as deno- 
boy wicked, perverſe, and incorrigible diſpoſition. 


he ſtatute de malefactoribus in parcis reciteth, that 21 E. I. fiat, 2, 


_ thoſe treſpaſſers did frequently refuſe to yield themſelves 
to juſtice; ©** /mmo malitiam ſuam exequends & continuando 
* fly or ſtand upon their defence. 


The 4 and 5ö Ph. and M. enacteth, „ That every per- C. 4. 


& fon that ſhall malicioufly command, bire, or counſel any 

& perſon to do any robbery—and being arraigned ſhall 
„ ſtand mute of malice.” The word in both parts of the 
act plainly importeth in , a wicked, perverſe, and 
incorrigible diſpoſition. : 

Numberleſs inſtances of the like kind might be 
produced, which I doubt not every attentive reader hath 
obſerved. But theſe are ſufficient. 

In the ſame latitude are the words malice aforethought 
to be underſtood in the ſtatutes which guſt clergy in the 


caſe of wilful murder. The malys animus, which is to 
be collected from all circumſtances, and of which, as I 


before ſaid, the court and not the jury is to judge, is what 
bringeth the offence within the denomination of wilful 


malicious murder, whatever might be the immediate mo- 
tive to it; whether it be done, as the old writers expreſs 


themſelves, ** 1rd vel odio, vel cauſd Lucri, or from any 

other wicked or miſchievous incentive. _ 

And I belieye moſt, if not all the caſes, Which i in our 
books are ranged under the head of implied malice, will, 


af carefully adverted to, be found to turn upon this lingls 

point, that the fact hath been attended with fuch circum- 
| ſtances as carry in them the plain indications of an heart 

n of Wann _ and —_ bent Upon n 5. 


- 
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— — 
. The word malitia is ated; in the 7 72 a in the 
beſt Roman authors and in the civil law, (See Calvin's lexicon 
Jjurid. or indeed any other approved dictionary. Verb, Malitia.) 


But I think it much fafer go conſult Sur own books for the 


ſenſe of terms made uſe of in our law. See Lord Raym. 


1487, and Ki. 126, 127, land Stra. 770.) 
2 R I pro- 


Ul 


* 
1 S 


DISCOURSE U. 


I proceed now to the ſeveral ſpecies of homicide, as they 
fall 4 X's the ane before mentioned, | 


CHAP. 4 


Homicide occaſioned by Accident, which human 
Prudence could not foreſce or prevent, impro- 
perly called Chance-mealey. 


HIS ſpecies of homicide is where a man doing a 
lawful act without intention of bodily harm to any 
perſon, and uſing proper caution to prevent danger, un- 
fortunately happeneth to kill. A variety of caſes cqming 
within this deſcription of homicide involuntary and 
merely accidental have been put by the writers on the 
ſubject, which it is not neceſſary for me to repeat in this 
place, It will be of more general ſervice to ſtate the ſeveral 
reſtrictions and limitations, under which this rule is to be 
conſidered, which will make the true extent of it nr 


e we 


"MM I. Scr. 1. In order to bring the caſe nb this de- 

| ſcription, the act upon which death enſueth muſt be law- 

ful. For if the act be unlawful, I mean if it be malum in 

L ſe, the caſe will amount to felony, either murder or man- 

laughter, as circumſtances may vary the nature of it, If 

it be done in proſecution of a felonious intention it will 

be murder, but if the intent went no farther than to com- 

mit a bare treſpaſs, manſlaughter. Though 1 confeſs Lord | 
3 Iaſt. 56. Cote ſeemeth to think otherwiſe. 

I do not intend to enter into a long detail of cakes fall- 

ing within this rule, or any others which I ſhall lay down. 

I will content myſelf with a few plain inſtances. For I 

have neither leiſure nor inclination to give the reader a 

common-place of what other writers have ſaid. My de- 

| fign is, as far as Lam able, to reduce every ſubject I treat 

of to it's principles; and the caſes I Cite — intended 

merely by way of illuſtration. 


Kel. 127. A. ſhooteth at the poultry of B, and by accident kill- 5 
6 St, 127 * eth a man; if his 1 ian was to ſteal the poultry, which. 


vols 5 | muſt | 


„ * 


— n 
n 


oy 


OF HOMICIDE: 


muſt be collected from circumſtances, it will be murder Chap. 1. 


by reaſon of that felonious intent; but if it was done 


Wantonly and without that intention it will be barely 
_ manſlaughter. i | e TP 
The rule have laid down ſuppoſeth, that the act from 


which death enſued was malum in ſe. For if it was barely 


malum prohibitum, as ſhooting at game by a perſon not Hale 
qualified by ſtatute-law to keep or uſe a gun for that 
purpoſe, the caſe of a perſon ſo offending will fall under 
the ſame rule as that of a qualified man; for the ſtatutes 

_ prohibiting the deſtruction of the game, under certain pe- 


nalties, will not, in a queſtion of this kind, enhance the 
accident beyond it's intrinſicx moment. 


| Secr. 2. Death enſuing from accidents happening Seeta. 


at ſports and recreations, ſuch recreations being innocent 


and allowable, falls within the rule of excuſable homicide. 
Lord Hale indeed ſeemeth to be of opinion, that perſons 1 Hale 


= 


playing at cudgels or foils, or wreſtling by conſent, if Sum. 5 


death enſueth from a blow, puſh, or fall given in thoſe 


exereiſes, ought to be excepted out of this rule. This 


opinion he groundeth upon a principle very true when 


properly applied; but he ſeemeth in this place, I ſpeak it 
' with great deference, to be miſtaken in the application of 


it. He, faith the learned judge, that voluntarily and 
<< knowingly intends hurt to the perſon of a man, though 
he intend not death, yet if death enſues, it excuſeth 
not from the.guilt of murder, or manſlaughter atleaſt; as 


e if A. intends to beat B. but not to kill him, yet if death 


cc enſues, this is murder or manflaughter, as the circum- | 


„ ſtances of the caſe happen.“ 


If A. intendeth to beat B. in anger or from precon- 


ceived malice, and death enſueth, it will doubtleſs be no 

_ excuſe, that he did not intend all the miſchief that fol- 
lowed. For what he did was malum in ſe, and he muſt 

be anſwerable for the conſequence of it. He certainly beat 
him with an intention of doing him forae bodily harm, 
he had no other intent, he could have no other; he is 
therefore anſwerable for all the harm he did. But is this 


the caſe of perſons who in perfect friendſhip engage by 


mutual conſent in any of thoſe recreations for a trial of 
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ſkill or manhood, or for improvement in the uſe of their 


weapons? Here is indeed the appearance of a combat, 
but it is in reality no more than a friendly exertion of 
ſtrength and dexterity for the purpoſes I have mentioned. 
And, which taketh the caſe out of the general rule laid 


. down by the learned judge, and entirely diſtinguiſheth it 
from that he putteth by way of illuſtration, Bodily harm 
was not the motiue on either fide. I therefore cannot call 


theſe exerciſes unlawful ; they are manly diverſions, they 
tend to give ſtrength, kill, and activity, and may fit peo- 
ple for defence, publick as well as perſonal, in time of 
need, I would not be underſtood to ſpeak here of prize- 
fighting and publick boxing-matches, or any other exer- 
tions of courage, ſtrength and aCtivity of the like kind, 
which are exhibited for lucre, and can ſerve no ealuable 
purpoſe ; but on the contrary encourage a ſpirit of idle- 
neſs and debauchery; for theſe diſorders will, I concelve, 
fall under a quite different conſideration. | 

As to playing at foils, I cannot ſay, nor was it ever 
faid that I know of, that it is not lawful for a gentleman 
to learn the uſe of the ſmall- ſword ; and yet that cannot 
be learned without practiſing with foils, The learned 
judge in the paſlages laſt referred to citeth two caſes 


againſt this exerciſe. The firſt is not particularly ſtated, 


and therefore I ſay nothing to it. The other, Sir Jab = 
Chichefter's caſe, doth not in my opinion conclude to the 


point in queſtion ; F 4 there was in va no playing AT 


FOILS in that caſe ; Sir John paſſed at his ſervant with his 
ſword in the ſcabbard, he parried with a bedſtaff; and in 
the heat of the exerciſe the chape of the ſcabbard flew 


off, and the ſervant was killed by the point of the ſword. 


Sir John ought not to have uſed a deadly weapon with fo 
little caution, The chape was likely enough to be beaten 
off in the violence of the play, and if that ſhould happen, 
death, or ſome great bodily harm muſt enſue. He did 
not uſe that degree of eireumſpection which common pru- 
dence would have ſuggeſted ; and therefore thb fact, / 


 circum/tanced, might well amount to manſlaughter, though 
the exerciſe itſelf with man Un; —__ have been 
otherwiſe. lawful. a | 


41 29 — 
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The learned judge mentioneth the caſe of publick Chap. 1. 
jouſts and tournaments without the command of the 
King, as falling within the ſame rule with the exerciſes 
juſt mentioned: but the caſes differ greatly; for publick 
joufts and tournaments drew a great concourſe of high 
ſpirits and warm blood into the field, aſſemblies not al- 
ways conſiſtent with the publick tranquility, and ſeldom end- 
ing without ſome bloodſhed. And for that reaſon TI preſume 
it was, that even in thoſe days of chivalry they were deem» | 
ed unlawful afſemblies, unleſs by ſpecial licence from the See Madox's 
ien. S | ee | 1 
A man at the diverſion of cock-throwing at ſhrovetide, * 
which hath too long prevailed, miſſed his aim; and a 
child looking on received a blow from the ſtaff, of which 
he ſoon died. I once in the circuit ruled it manſlaugh- 
ter. It is a barbarous unmanly cuſtom, frequently pro- 
ductive of great diforders, dangerous to the by-ſtanders, 
and ought to be difcouraged. _ e 


 Sxcr. 3, If an action unlawful in itſelf be done de- gect, 3. 
liberately and with intention of miſchief or great bodily 
harm to particulars, or of miſchief indiſcriminately, fall 
it where it may, and death enſue againſt or beſide the 
original intention of the party, it will be murder. But if 
ſuch miſchievous intention doth not appear, which is mat- 
ter of fact and to be collected from circumſtances, and 
the act was done heedleſsly and incautiouſfly, it will be 
manſlaughter; not accidental death, becauſe the act 
upon which death enſued was unlawful. eee e 
Under this head I will mention a caſe, which, through 
the ignorance or lenity of juries, hath been ſometimes 
brought within the rule of accidental death. It is where 
a blow aimed at one perſon lighteth upon another and 
_ killeth him. This in a looſe way of ſpeaking may be call- 
ed accidental with regard to the perſon who dieth by a blow 
not intended againſt HIM. But the law conſidereth this 
caſe in a quite different light, If from circumſtances it (Plowa. 473. 
appeareth, that the injury intended to A, be it by poiſon, ee 5 
blow, or any other means of death, would have amounted ' EY 
to murder ſuppofing him to have been killed by it, it will 
amount to the ſame offence if B. happeneth to fall by the 
*" WS Y . 


— 
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Chap. 1. ſame means. Our books ſay, that in this caſe the malise 
5 egreditur perſonam. But to ſpeak more intelligibly, where 
the injury intended againſt A. proceeded from a wicked, 
murderous, or miſchievous motive, the party is anſwera- 
ble for all the conſequences of the ation, if death enſueth 
from it, though it had not it's effect upon the perſon 
whom he intended to deſtroy. The malitia I have already 
explained, the heart regardleſs of ſocial duty and delibe- 
rately bent upon miſchief, and conſequently the guilt of 
the party is juſt the ſame in the one caſe as in the other. 
On the other hand, if the blow intended againſt A. and 
lighting on B. aroſe from a ſudden tranſport of paſſion, 
which in caſe A. had died by it would have reduced the 
offence to manſlaughter, the fact will admit of the ſame 
_ alleviation if B. ſhould happen to fall by it. 


Sect. 4. Sxcr. 4. It is not ſufficient that the act upon which 
death enſueth be lawful 6r innocent, it muſt be done in 
a2 proper manner and with due caution to prevent miſ— 
chief. Parents, maſters, and other perſons having autho- 
rity in foro domeſtica, may give reaſonable correction to 
thoſe under their care; and if death enſueth without their 
fault, it will be no more than accidental death. But if 
(x Hale 454.) the correction exceedeth the bounds of due moderation, 
either in the meaſure of it or in the inſtrument made uſe 
of for that purpoſe, it will be either murder or manſlaugh-_ 
ter according to the circumſtances of the caſe. If with a 
cudgel or other thing not likely to kill, though impro- 
Comb. 408. per for the purpoſe of correction, manſlaughter. If with 
1 Hale 474. a dangerous weapon likely to kill or maim, due regard 
_ *4 233, being always had to the age and ſtrength of the party, 
1 murder. 1 FVV 3 oF 
This rule touching due caution ought to be well 
conſidered by all perſons following their lawful occupa- 
tions, eſpecially ſuch from whence danger may probably 


Ariſe. 55 . 15 
Workmen throw ſtones, rubbiſh, or other things 
from an houſe in the ordinary courſe of their buſineſs, by 
. which a perſon underneath happeneth to be killed. it 
x they look out and give timely warning beforehand to 
thoſe below, it will be accidental death. If without ſuch © 
EN e £227 caution, 


: — 
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caution, it will amount to manſlaughter at leaſt. It was a op x. 


Jawful act, but done in an improper manner *. 


It is indeed faid in Kelyng r, that if this be dend in the ; 475. 


2 fireets of London or other. populous towns, it will be man- f Kel. 40. 


Naughter notwithſtanding the caution I have mentioned 


is uſed, But this will admit of ſome limitation. If it be 
done early in the morning, when few or no people are 
ſtirring, and the ordinary caution is uſed, I think the 
party is excuſable. But when the ſtreets are full that will 


not ſuffice; for in the hurry and noiſe of a crowded 


ſtreet few people hear the EMA or REY attend 
to . : 

A perſon 1 a cart or other carriage happeneth to 
kill. If he ſaw or had timely notice of the miſchief like- 
ly to enſue, and yet drove on, it will be murder; for it 
wh wilfully and deliberately done. Here is the heart 
_ regardleſs of ſocial duty, which I have already taken no- 
tice of. If he might have ſeen the danger, but did not 


| look before him, it will be manſlaughter for want of due 


circumſpection. But if the accident happened in ſuch a 
manner that no want of due care could be imputed to the 


\ 


1 Hale 478. 


driver, it will be accidental death, and the driver will 


be excuſed. 
I., need not abe more caſes by way . ;uftration under 


this head; theſe are ſufficient. But I cannot paſs over one 


reported by Kelyng, becauſe I think it an extremely hard Kel. 41. 


caſe, and of very extenſive influence. A man found a piſ- 


tol in the ſtreet, which he bad reaſon to believe was not 
loaded, having tried it with the rammer ; he carried it 
| home and ſhewed it to his wife; and ſhe ſtanding before 
him he pulled up the cock, and touched the trigger. 


The piſtol went off and killed the woman, This was ru- 


led manſlaughter. 


It appeareth, chat the earned editor: was not ausge Juſt. Holt. 


. with the judgment. It is one of the points he in the 
preface to the 1 recommendeth to fart her con ſidera- 


tion. 


Was, to ſay no better of it, ſummum jus. 


Admitting chat es judgment was dice legal, it 


I cannot help ſaying, that the rule of law 1 have been 


5 conſidering i in this place, touching the W of ta- 


R 4 ” king 


z Hale 472, 
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Chap. I, 


P. 30a. 


ſufficiently tempered with mercy. Manſlaughter — 
n 
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king or net taking due precaution, doth not ſeem to be 
formerly a capital offence, as I thall hereafter ſhew. A 

even the forfeiture of goods, and chattels upon the foot 


of the preſent law is an heavy ſtroke upon a man, guilty, 


it is true, of an heedleſs incautious conduct, but in other re- 
Hpects perfectly innocent. And where the rigour of law 


dordereth upon injuſtice, mercy ſhould, if poſlible, inter- 


poſe in the adminiſtration. It is not the part of judges to 
be perpetually hunting after, forfeitures, where the heart 1x 
free from guilt, They are miniſters appointed by the 
Crown for the ends of publick juſtice z and ſhould have 
written on their hearts the ſolemn engagement his Majeſ- 


Coronation oxth, ty is under to cauſe law and juſtice in mercy to be exe- 


"x 


This I have ſaid upon a ſuppoſition that the judgment 
reported by Kelyng was ſtrictly legal, I think it was not. 
For the law in theſe caſes doth not require the utmo/? 
caution that can beuſed; it is ſufficient that a reaſonable 
precaution, what is 2/ual. and ordinary in the like caſes, be 
taken. In the caſe juſt mentioned of workmen throwing 
rubbiſh from buildings, the ordinary caution of looking 
out and giving warning by outcry from above will excuſe, 
though doubtleſs a better and more effectual warning might 


have been given. But this excuſeth, becauſe it is what is 
. uſually given, and hath been found by long experience, in 


the ordinary courſe of things, to anſwer the end. The 
man in the caſe under conſideration examined the piſtol 

in the common way; perhaps the rammer, which he had 
not tried before, was too ſhort and deceived him. Bur 


having uſed the ordinary caution, found to have been 
_ effectual in the like caſes, h 


ought to have been excuſed. 
I have been the longer upon this caſe, becauſe accidents 


af this lamentable kind may be the lot of the wiſeſt and 


the beſt of mankind, and moſt commonly fall amongſt the 


neareſt friends and relations: and in ſuch a caſe the for- 
feiture of goods, rigorouſly exacted, would be heaping af- 


fliction upon the head of the afflicted, and galling an 
heart already wounded paſt cure. It would even aggra- 


vate the loſs of a brother, a parent, a child, or wife, if 


e 
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ſuch a loſs under ſuch circumſtances is capable of aggra- chuy, 1. 


vation. | ö TE 5 5 PE” 491 
l once upon the circuit tried a man for the death of his 
wife by the like accident. Upon a Sunday morning the 
man and his wife went a mile or two from home with 
ſome neighbours to take a dinner at the houſe of their 
common friend. He carried his gun with him, hopingito 
meet with ſome diyerſion by the way; but before he 
went to dinner he diſcharged it, and ſet it up in a pri- 
vate place in his friend's houſe. After dinner he went 
to church, and in the evening returned home with his 
wife and neighbours, bringing his gun with him, which 
was carried into the room where his wife was, ſhe having 
brought it part of the way, He taking it up touched the 
trigger, and the gun went off and killed his wife, whom 
he dearly loved. It came out in evidence, that, while the 
man was at church, a perſon belonging to the family pri- 
yately took the gun, charged it and went after ſome game; 
but before the ſervice at church was ended returned it 
loaded to the place whence he took it, and where the de- 
fendant, who was ignorant of all that had paſſed, found it, 
to all appearance as he left it. I did not inquire, whe- 
ther the poor man had examined the gun before he car- 
ried it home; but being of opinion upon the whole evi- 
_ dence, that he had reaſonable grounds to believe that it 
was not loaded, I directed the jury, that if they were of 
the ſame opinion they ſhould acquit him. And he was 
acquitted, | Me > | : 


Secr. 5. Accidental death, which happeneth without sec. 5. 
the intervention of human means, induceth a forfeiture, Deodands. 
which the ignorance: and ſuperſtition of antient times 
called a Deodand. Thefe forfeitures were part of the 
caſual revenues of the Crown; and the value, when 
found by the coroner's inqueſt, was put in charge to the 
ſheriff, in order to be levied on the ville where the ac- 
cident happened; and Was paid into the hands of the 
King's almoner to be applied to pious uſes for the ſoul 


* : 


This forfeiture, which is not now applied to ſuperſti- 
tious uſes, is ſtill part of the revenue of the Crown, unleſs 


DISCOURSE II, 
where Lords of franchiſes are intitled to it by grant. For 
no man can preſcribe to it, or to the goods of felons of 
themſelves, or other felons, or outlaws happening within 
his royalty. EY | e CE. 

I have nothing to add to what other writers have ſaid 
touching deodands more than to obſerve, that as this for- 
feiture ſeemeth to have been originally founded rather in 
the ſuperſtition of an age of extreme ignorance than in 
the principles of ſound reaſon and true policy, it hath not 
of late years met with great countenance in Meſtiminſter- 

hall. And when juries have taken upon them to uſe a 
judgment of diſcretion, not ſtrictly within their province, 
for reducing the guantum of the forfeiture, (I wiſh the 


temptation to it was taken out of their way) the court of | 


King's Bench hath refuſed to interpoſe in favour of 
the * or Lord of the franchiſe. 5 
It hath frequently interpoſed it's authority as ſovereign 
coroner in this caſe, and alſo in the caſe of ſuicide, in 
favour of the ſubject and to ſave the forfeiture, but will not 
do it in either caſe 10 his prejudice ; and herein it proceed- 
eth upon the ſame principle of equitable juſtice, that - 
the courts of Meſiminſter-Hall conſtantly do in refuſing to 
ſet aſide a wrong verdict given in favour of the defen- 
dant-in a criminal caſe, or in an hard action, though 
it is done every day where a wrong verdict goeth againſt 
n, 55 8 i 
In the caſe of the King and Ro/fe coroner of Kent, 
which came on in Mich. and Hil. the 5th of the King, the 
coroner's inqueſt found, that A. B. ſitting on his waggon 
accidentally fell to the ground, and that the horſes draw- 
ing the waggon forward, one of the forewheels cruſhed 
his head, of which he inſtantly died; and then concluded 
that the wheel, on which they ſet a ſmall value, oy mo- 
ved to his death. A motion was made, in behalf of Mr. 
Mompeſſon Lord of the franchiſe, for quaſking this inquiſi- 
tion, upon affidavits tending to ſhew that the cart and 
| horſes were equally inſtrumental ; which indeed the find- 
ing of the jury did ſufficiently imply. But the court was 
very clear, that neither this court nor the coroner can ob- 
lige the jury to conclude otherwiſe than they have done, 
and would not ſuffer the affidavits for quaſhing the inqui- 


ſition 


1 
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” ſition to be read, A like caſe came on in Mich. the 2gth Chap. I. N 1 


of the King, the King againſt Grew coroner of Midale- 
{ex. The coroner's jury, upon view of the body of a per- 


ſon killed by the like accident, found that one wheel of 


5 the waggon only moved to the death. The court, on mo- 


for ſhewing cauſe why the inquiſition 


tion in behalf of the Lord of the franchiſe, Sus A ale 
ould not be 


quaſhed for this miſbehaviour of the jury. On the day 


for ſhewing cauſe Mr. Hume Campbel, counſel for the. 
Lord of the franchiſe, informed the court, that upon 
looking into precedents he was ſatisfied he could not 


ſupport the rule, and thereupon it was diſcharged, The. 


| caſe of the King and va was mentioned on this oc« 


caſion, and greatly reli 


on. 


Homicide founded in Juſtice. 


— 


| Sxer. 1. k execution of malefactors under ſen- Sect. 1. 


5 tence of death for capital crimes hath 
been conſidered by former writers as a ſpecies of homi- 


| Cide founded in neceffity. Ithink it hath with propriety 


= 


a due courſe of juſtice, is equally under the protection of 


enough been ſo conſidered ; for the ends of government 

cannot be anſwered without it. Lord Hale hath treated 1 Hale 496—_ 

this ſubje& pretty much at large: and as it is not a matter 5%*: 

of very general concernment, and as few queſtions are 

likely to ariſe upon it, I refer the reader to what the 

learned judge hath ſaid upon the ſubject. One of his 

rules indeed ſeemeth to want ſome explanation; that the 1 Hale gor. 

execution ought not to vary from the judgment ; for if it doth, * _— 

the Her, will be guilty of felony at leaſt, if not of murder. 
his is a good general rule, but not univerſally true. 

If the officer of his own head, and without warrant, or 


» 5 


the colour of authority, varieth from the judgment, he 
may be criminal to that degree the learned author men- 


tioneth. For he wilfully and deliberately acteth in de- 


fiance of law, and in ſo doing ſheddeth the blood of a 


man, whoſe perſon, till execution' is done upon him in 


the 
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Chap, II. the law with every other ſubject. But if the officer hath 
5 a warrant from the Crown for beheading a perſon under 
ſentence of death for felony, or a woman for treaſon 
| of any kind, and payeth obedience to it, this, I conceive, 

3 lnſt. 52, 211. would not be criminal. Lord Coke indeed doth fay, that 
a warrant from the Crown for an execution totally varying 
from the judgment is illegal, becauſe the King cannot alten 
the judgment, though he may, by his prerogative, remit 
one part, and leave the offender open to the other; as, 
faith he, in the caſe of high treaſon, decapitation being 
part of the judgment, the law is ſatisfied, the judgment 
is ſubſtantially executed, if that be done, though every 
other part is omitted, And Hale ſeemeth to agree with 
him. | F 

That the Crown may remit part of the judgment is 
certainly true, and would ſilence every doubt in the caſe 
of high treaſon at leaſt, if hanging and beheading were 
ingredients in every judgment for that offence. But in 

the caſe of women, beheading is no ingredient in the 

(4 St Tri. 129.) judgment; and yet ladies of diſtinction have been, for 

many ages paſt, by warrant from the Crown beheaded for 

that offence. The execution in this inſtance totallj va- 
rieth from thejudgment; and yet I do not know, that thoſe 
executions have been eſteemed illegal. Nor can I recollect 

a ſingle inſtance where a lady of diſtinction hath been 

burnt for high treaſon. And with regard to thoſe of infe- 

rior rank who have been burnt, it is well known, that they 
have generally been ſtrangled at the ſtake by the execu- 
tioner before the fire hath reached them; though the 
letter of the judgment is, that they ſhall be burnt in the 
fire till they are dead. This the ſheriff doth, or knowingly 
permitteth, without warrant from the Crown, cuſtom 
alone having given a kind of ſanction to a practice 
founded in humanity and not repugnant to any rule of 
ſubſtantial juſtice. I remember one and but one in- 
ſtance to the contrary, which will be mentioned in it's 
proper place. Beheading is likewiſe no ingredient in the 
(x5 Rym. 295 judgment for felony ; and yet perſons of diſtinction have, 

22% 3g Kym. for ages paſt, been by the like warrants beheaded for 

* that offence; and nobody hath complained or thought 

| > 


the cxecution illegal, 


F. 236. 
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The diſtinction therefore between a total alteration chap. 1. 
and a remiſſion of part of the judgment will not wholly O 
ſolve the difficulty, if any difficulty there be; though a 
partial ſolution may ſometimes ſerve to ſave appearances, 

But this matter ſeemeth to lie in a very narrow compals. 

The King cannot by his prerogative vary the execution, 

ſo as to aggravate the puniſhment beyond the intention of the 

law. Thus far the rule, that the King cannot alter the 
judgment is true. But it doth not follow from thence, that 
he, who undoubtedly can wholly pardon the offender, cannot 

| mitigate his puniſhment with regard to the pain or infamy 
of it. Will it be ſaid, that, becauſe the crown cannot go 
beyond the letter of the Jaw in point of rigour, it's mercy 
is likewiſe ſo bounded ? By no means; for the law pro- 
ceedeth in both caſes with a perfect uniformity of ſenti- 
ment and motive. The benignity of the law hath ſet 
bounds to the prerogative in one caſe, and the ſame be- 
nignity hath left it free and unconfined in the other. 

In the caſes juſt mentioned it cannot perhaps be ſaid, 
with ſtri& propriety, that the judgment is ſubſtantially exe- . 
cuted ; but ſurely the ends of publick juſtice are effectually 

anſwered if the offender. ſuffereth death, the altimum ſup- 
plicium, though the circumſtances of infamy or extreme 
Tigour, which the judgment importeth, are diſpenſed with. 

And whenever that hath been done, it hath in all ages 
deen eſteemed a matter of royal grace, and granted at the 
ug of the party or his friends. Eo at BY 
The writ of eſcheat, grounded on the common-law, Regift. 165, 2. 
in the caſe of an attainder for felony alledgeth, that the * e wa 
party was hanged, whether, ſay the books, he was BE- 2 * A 

HEADED or died before execution, which averment is not 
traverſable. This, ſaith the note on the regiſter, was ad- 
judged in Parliament in the 8th of Edw. III. And in the i 

ſtatute ſtiled Articuli Cleri one grievance complained of is, 9 Ed. II. c. 122. 
„That perſons flying to ſanctuary and abjuring” (a pri- 
vilege never allowed but in caſes of felony) had been 


„ taken by force from the publick highway and then 


* hanged or beheaded.” Lord Coke in his comment at the 
word | decapitantur] ſaith, ** This is miſtaken in the peti- 
tion, for no man can be beheaded but for treaſon.“ The 
miſtake, if any there be, was in a mere matter of fact of 
e > | great 


A 
* & * 
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great and publick notoriety at that time; and therefore, 
where the miftake upon the whole moſt probably lieth, 
whether jn the err or in "is HEL; the reader 
muſt judge. 8 

Theſe authorities, in my opinion, prove to a de- 
monſtration, tliat in thoſe early ages the judgment for 
hanging was the legal ordinary judgment in the caſe of 
felony, and that execution was commonly done in that 
manner. They ſhew likewiſe, that beheading in ſome 
ſpecial caſes upon a Judgment i in felony hath been prae- : 


tiſed in all ages. 
I therefore conclude, till I ſhall be better end. that 


the prerogative now under conſideration, founded in mer- 
cy, and never in any age complained of, is part of the 
common-law. 

Lord Cote in one of the paſſages I have cited, after ad- 
mitting that in the caſes he mentioneth the execution did 
vary from the judgment, concludeth, ©** Fudicandum eff 
& [egibus non exemplis.” The rule is true, but the miſ- 
take lieth in the application of it; for immemorial uſage, 
founded in mercy and never complained of, is undoubted] y 


* ſufficient in this, as in every other caſe, to determine what 


is or is not part of the common-law. | 


Sec. 2, Homicide in advancement of juſtice may 
likewiſe be conſidered as founded in neceſſity; for the 
ends of government will be totally defeated, unleſs per- 
ſons can, in a due courſe of law, be made mtſnable to juſ- 
tice. And therefore where perſons having authority to ar- 


reſt or impriſon, uſing the proper means for that purpoſe, 


are reſiſted in ſo doing, and the party Bones reſiſtance 
is killed in the ſtruggle, this homicide is juſtifiable. And 


on the other hand, if the party having authority to ar- 


reſt or impriſon, uſing the proper means, happeneth to be 
killed, it will be murder in all who take a part in ſuch 
reſiſtance ; for it is homicide committed in * of the 
juſtice of the kingdom. 

The rule I have laid down ſuppoſeth, that refiftunce i is 
made. And upon that ſuppoſition it will, I conceive, hold 
in all caſes, whether civil or criminal. F or in the caſe of 


reſiſtance in other caſe the FIT having authority to 


arreſt 
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arreſt or impriſon may repel force by force, and if death 
enſueth in the ſtruggle he will be juſtified. This is found- 


ed in reaſon and publick utility; for few men. would 
quietly ſubmit to an arreſt, if in every caſe of reſiſtance 
the party impowered to arreſt was obliged to deſiſt and 
leave the buſineſs undone. I think the opinion in 1 Nalle's 
Report is too ſevere.  _ 


Ster. 3. Lhe caſe of bare flight in order to avoid an 
arreſt in a civil proceeding, and likewiſe in ſome caſes 


fs 


Chap. II. 


F. 139. 


of a criminal nature, will fall under a different conſi- b 


deration. A defendant in a civil ſuit being apprehen- 
five of an arreſt flieth, the officer purſueth, and in the 


purſuit killeth him, this, ſaith Lord Hale, will be 

murder. N N | 
1 rather chooſe to ſay, it will be murder or manſlaugh- 

ter, as circumſtances may vary the cafe. For if the of- 

ficer in the beck 

overtake the defendant, ſhould trip up his heels, or give 


him a ſtroke with an ordinary cudgel, or other weapon 
not likely to kill, and death ſhould unhappily enſue, I can- 


not think, that this will amount to more than manſlaugh- 


ter, if in ſome caſes even to that offence. The blood was 
heated in the purſuit, his prey, a /awful prey, juſt within 


of the purſuit, and merely in order to 


I Hale 481. 


his reach, and no ſignal miſchief was intended. But had 


he made uſe of a deadly weapon, it would have amounted 
to murder. The miſchievous vindictive ſpirit, . the ma- 
litia T have already explained, which always muſt be 
collected from circumſtances, determineth the nature of 
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Ser. 4. What hath been ſaid with regard to bare 


flight in a proceeding merely civil is equally true in the 


| Caſe of a breach of the peace, or any other miſdemeanour. 


ſhort of felony. But where a felony is committed, and 
the felon flieth from juſtice, or a dangerous wound is 
given, it is the duty of every man to uſe his beſt endea- 
vours for preventing an eſcape ; and if in the purſuit the 
party flying is killed, where he cannot be otherwiſe over- 
talen, this will be deemed juſtihable homicide; for the 
_ purſuit was not barely warrantable, it is what the law re- 

+ | TRIBE quireth 


Seet, 4. | 


See the caſe of 
Guiſcard. 
Stat. gAn. c. 16. 


1 Hale 489, 490, 
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(a Hale 93.) 


"Kel, 66, 115. 


Stanf. ry. 
2 Inſt, 52. 
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quiteth and will puniſh the wilful neglect of. 1 may 


add, that it is the duty of every man in theſe caſes quietly 
to yield himſelf up to the juſtice of his country. And for 
this reaſon it is, that flight alone upon a charge of fe- 
lony induceth a forfeiture of goods, though the party 

upon his trial may be acquitted of the fact. For he 


hath done what in him lay to ſtop the sourſe of publick 
juſtice. 


Some writers have thought, that this forfeiture is 
founded on a legal preſumption of the guilt of the party 
grounded on his flight; but in the caſe of an acquittal all 
preſumption of that Lind muſt be at an end, It is oy 


ſumption againſt fact. 


"Theſe rules are founded in publick utility, ne maleficia 


remaneant impuni ta. | 
And if in the caſes laſt mentioned the felon, or perſon 
giving a dangerous wound turneth upon the purſuers, 

and in the ſcuffle any one of them is killed, this will be 


murder in the perſon ſo reſiſting, and all his adherents 


prefent and knowingly my; for the reaſon en in 
the ſecond ſection. 

And even in the caſe of a Fr adds affray, adhere: no IS 
lony is committed or wound given, if a perſon interpoſing 
to part the combatants, giving notice to them of eee 
intention, ſhould be aſſaulted by them or either of them, 
and in the ſtruggle ſhould happen to kill; this, I take it, 
will be juſtifiable homicide. And on the other hand, if 
the party ſo interpoſing, giving ſuch notice, ſnould be 
killed by either of the combatants, it will be murder in 
the perſon ſo killing. For it is the duty of every man to 
interpoſe in ſuch caſes for preſerving the * None 


and preventing miſchief. 


- This rule is founded in the principles of focial ay 


and political PO. £411 
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CHAP. Ill. 


| Homicide founded in Neceſtey. 
2 


SECT. I. \ELF- -DEFENCE naturally falleth under Sed. x, 


the head of homicide founded in neceſſity, 
and may be conſidered in two different views, 

It is either that ſort of homicide /e & ſua deſendenda, 
which is perfectly innocent and juſtifiable, or that which 
is in ſome meaſure blameable and barely excuſable. The 
want of attending to this diſtinftion hath, I believe, 
thrown ſome dark eſs and confuſion ypon this part of 


the law. | 
The writers on the Ctown- law, who, 1 think, have not 


treated the ſubject of ſelf-defence with due preciſion, do 


not in terms make the diſtinction I am aiming at, yet 
all agree that there are cafes in which a man may with- 
out retreating oppoſe force to force, even to the death. 
This I call juſtifiable ſelf-defence, | they juſtifiable ho- 
micide. | 
We likewiſe agree, that there are caſes in which the 
defendant cannot avail himſelf of the plea of ſelf-de- 
fence without ſhewing- that he retreated as far as he 
could with ſafety, and then, merely for the preſervation of 
his own life, killed the aſſaillant. This I call ſelf-de- 
fence * but through the benignity of the law ex- 
cuſable. 

In the caſe of juſtifiable ſelf-defence the 1 party 
may repel force by force in defence of his perſon, ha- 
bitation, or property, againſt one who manifeſtly intendeth 
and endeavoureth by violence or ſurprize to commit a 
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Chap. III. 


known felony upon either. In theſe caſes he is not obli- Kel. 5 * 


ged to retreat, but may purſue his adverſary till he find- 
eth himſelf out of danger, and if in a conflict between 
them he happeneth to kill, ſuch killing is juſtifiable. 
Ihe right of ſelf-defence i in theſe caſes is founded in 
the law of nature, and is not, nor can be, ſuperſeded by 
any law of ſociety. For before civil ſocieties were form- 


ed, (one may GO of _— a ſtate of things though it 
1 is 
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Chap. III. is difficult to fix the period when civil ſocieties were form- 
ed,) I ſay before ſocieties were formed for mutual defence 
and preſervation, the right of ſelf-defence reſided in indi- 
viduals; it could not reſide elſewhere ; and ſince in ca- 

ſes of neceſſity, individuals incorporated into ſociety can- 
not reſort for protection to the law of the ſociety, that 
law with great propriety and ftrict juſtice conlidereth 
them, as /{ill, in that inſtauce, under the protection of the 
law of nature. EN | 5 

Iwill, by way of illuſtration, ſtate a few cafes, which, I 

conceive, are reducible to this head of juſtifiable felf-de- 
fence. 9 855 5 

Where a known felony is attempted upon the perſon, 

| be it to rob or murder, here the party aſſaulted may re- 

t Hale 484.) pel force by force; and even his ſervant then attendant 

* on him, or any other perſon preſent may interpoſe for 

preventing miſchief; and if death enſueth, the party ſo in- 
terpoſing will be juſtified. In this caſe nature and ſocial 
4 duty cooperate. | 5 5 
(1 Hale 385) A woman in defence of her chaſtity may lawfully kill 
a perfon attempting to commit a rape upon her. The 
injury intended can never be repaired or forgotten ; and 
nature, to render the ſex amiable, hath implanted in the 
female heart a quick ſenſe of honour, the pride of vir- 
tue, which kindleth and enflameth at every ſuch inſtance 
of brutal luſt. Here the law of ſelf-defence plainly co- 
incideth with the dictates of nature. 1 
(Bro. Cor. 160. An attempt is made to commit arſon or burglary in 
Cro. Car. 544 ) the habitatiop ; the owner, or any part of his family, or 
even a lodger with him may lawfully kill the aſſailants | 
for preventing the miſchief intended *. Here likewiſe na- 
ture and focial duty cooperate. 
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Kel, 128. In Mawgridge's caſe, he, upon words of anger be- 
| tween him and Mr. Cope, threw a bottle with great vio- 
lence at the head of Mr. Cope, and immediately drew his 

ſword, Mr. Cope returned the bottle with equal violence. 
It was, faith Lord Holt, lawful and juſtifiable in Mr. 
Ibid, 129. Cope ſo to do. For,” as he argueth a little afterwards, 


| „ See Kel, 51. a much ſtronger caſe, Perſons rudely forc- 
| | ing themſelves into a room in a tavern againſt the will of the 
company in poſſeſſion, one of the aſſailants is killed in the 
ſcoffile; Ruled juſtifiable homicide, But Qu. he 2 
8 e ” | 2 a cc 
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Hie that hath manifſled, that he hath malice againſt another Chap. III. 
& ig not fit to be truſted with a dangerous weapon in his 
„ hand,” 3 
It was upon this principle I preſume, and poſſibly too 

upon the rule already laid down touching the arreſt of a 
perſon who had given a dangerous wound, that the legiſ- P. 251. 
lature in the caſe of the Marquis de Guiſcard, who ſtabbed 
Mr. Harley ſitting in council, diſcharged the party who g An. e. 16. 
was ſuppoſed to have given him the mortal wound from 
all manner of proſecution on that account; and declared 


the killing to be @ lawful and neceſſary action. 


SECT, 2. I will now proceed to that ſort of ſelf-de- Sec. a: 

fence which is culpable and through the benignity of the 
law excuſable. And this ſpecies of ſelf-defence, I chooſe, 
upon the authority of the ſtatute of Hen. VIII, to diſ- 24 H. VIII. 
tinguiſh from the other by the name of homicide ſe de- 
endende upon chance-medley. The term chance-medley 
hath been very improperly applied to the caſe of acciden- 
tal death, and in vulgar ſpeech we generally affix that 

ſingle idea to it. But the antient legal notion of homi- . 55 57. 
cide by chance-medley was when death enſued from a Kl. 67. 
combat between the parties upon a ſudden quarrel *. How, 

upon the ſpecial circumſtances of the caſe, the ſpecies of 
homicide ſe defendendo which I am now upon is diſtin- 
guiſhable from that ſpecies of felonious homicide which 
we call manſlaughter will be preſently conſidered. 
The difference between juſtifiable and excuſable ſelf- 
defence appeareth to me to be plainly ſuppoſed and point- 
ed out by the ſtatute I have juſt mentioned; for after re- 
. Citing, that it had been doubted whether a perſon killing 
another attempting to rob or murder him under the cir- 
cumftances there mentioned ſhould forfeit goods and chat- 
tels, As,” proceedeth the ſtatute, any other. perſon 
© ſhould do that by chance-medley ſhould happen to kill 
or flay any other perſon in his or their defence, it en- 
acteth, That in the caſes firſt mentioned the party xilling 
hall forfeit nothing, but ſhall be diſcharged in [he man- 

ner as if he were acquitted of the death. 1 0 


— 


I * See Shene—De werborum fignificatione. V er 3. Cbaud- | 
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I will make an obſervation or two upon this act. 

1. Though it expreſly provideth againſt a forfeiture 
in the ſpecial caſes therein mentioned, upon which, ſaith 
the preamble, doubts had ariſen, that expreſs proviſion 
doth not imply an excluſion of any other caſes of juſtifi- 
able homicide, which ſtand upon the ſame foot of reaſon 
and juſtice ; for the ſtatute was plainly made in affirmance 
of the common-law, and to remove a doubt, that had 
been entertained in the caſes ſpecially provided for. © 

2. Two caſes of ſelf-defence are ſuppoſed. In the one 
a forfeiture of goods was incurred, in the other not. 
What therefore is the true import ef the words ſelf-de- 
fence upon chance-medley, which the ſtatute uſeth as de- 
ſcriptive of that offence which did incur the forfeiture ? 
Homicide per infortunium, which hath been ſtiled chance- 
medley, cannot poſſibly be meant; for in that caſe the 

party killing is ſuppoſed to have no intention of hurt; 


whereas in the caſe the ſtatute mentioneth he is preſumed 


to have an intention to kill or to do ſome great bodily 
harm at the time the death happened at leaſt, but did it for 
the preſervation of his own life. The word chance-medley 
therefore, as it ſtandeth in this ſtatute connected with 
ſelf-defence, muſt be underſtood in the ſenſe which Cole 
and Kzlyng, in the paſſages already cited, ſay was the ori- 
ginal import of it, a ſudden caſual affray commenced and 
carried on in heat of blood; and conſequently ſelf-defence 
upon thance-medley muſt, as J apprehend, imply, that the 
perſon when engaged in a ſudden affray quitted the com- 
bat before a mortal wound given, and retreated or fled as 
far as he could with ſafety, and then, urged by mere neceſ- 
fity, killed his adverſary for the preſervation of his own life“. 

This caſe bordereth very nearly upon manſlaughter, 
and in fact and experience the boundaries are in ſome in- 
ſtances ſcarce perceivable: but in confideration of law 


I: may be thought time miſpent to enter into an etymolo- 

gical diſpute touching the term chance-medley, ſince the ſtatute [ 
have cited ſeemeth to have fixed the legal notion of it. The 
word medley is derived from medleta, meſleta, or mefria barbarous 
Latin terms, which ſigniſied an affray. And whether the com- 
pound chance-medley be written chaud-medley or chaud-melle an 
affray in the heat of blood, or chance-medley a ſudden caſual af- 
fray, the difference in point of ſenſe is very ſmall ; and, if any 
there be, the definition I have given of the thing taketh in both. 
The word is written both ways in different gloſſaries, all of 
eſtabliſhed reputation. they 
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aſſion hath kindled on each fide, and blows have paſſed 
ken the parties. But in the caſe of manſlaughter it is 


either preſumed, that the combat on both ſides hath con- 


tinued to the time the mortal ſtroke was given, or that the 


party giving ſuch ſtroke was not at that time in imminent 


danger of death. 


He therefore who, in the cafe of a 3 conflict, | 


would excuſe himſelf upon the foot of ſelf-defence muſt 
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: they have been fixed. In both caſes it is ſuppoſed, that Chap, III. 


ſhew, that before a mortal ſtroke given he had declined 


any farther combat and retreated as far as he could with 
ſafety; and alſo that he killed his adverſary through 


mere neceſſity, and to avoid immediate death. If he 


faileth in either of theſe circumſtances he will incur the 


penalties of manſlaughter. 


The authorities I ſhall cite will ſerve to explain theſe 
principles, and in ſome meaſure fix the boundaries be- 
tween the caſes of manſlaughter and excuſable ſelf· de- 


fence. 


A. being aſaulted by B. returneth the blow, and 4 


fabt enſueth. A. before a mortal wound given declineth 
any farther conflict, and retreateth as far as he can with 


ſafety, and then, in his own defence, killeth B.; this is 


1 Hale 479. 


excuſable ſelf-defence ; though, ſaith Stanford, A. had Stanf, 15. 


given ſeveral blows not mortal before his retreat. 


But if the mortal ſtroke had been firſt given, it would Ibis. 


have been manſlaughter. 
The caſes here put ſuppoſe, that the firſt aſſault was 


nia upon the party who killed in his own defence. But 


as in the caſe of manſlaughter upon ſudden provocations, 
where the parties fight on equal terms, all malice apart, 
it mattereth ndt who gave the firſt blow; ſo in this caſe of 
excuſable ſelf-defence, I think the firſt aſſault in a ſud- 


den affray, all malice apart, will make no difference, if 


either party quitteth the combat and retreateth before a 


mortal wound be given, But if the firſt aſſault be upon 


malice, which muſt be collected from circumitances, and 
_ theaſlailant, to give himſelf ſome colour for putting in exe- 
cution the wicked purpoſes of his heart, retreateth, and then 
turneth and killeth, this will be murder. If he had kill- 


1 ed 


1 Hale 479, 480. 


Chap. III. 
"Kd. 58, 128. 
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ed without retreating it would undoubtedly have been ſo; 


and the craft of flying rather aggravateth than excuſeth, 
as it is a freſh indication of the malitia already mentioned, 


the heart deliberately bent upon miſchief. 


The other circumſtance neceſlary to be proved in a 


plea of ſelf-defence is, that the fact was done from mere 


neceſſity, and to avoid immediate death. Te this pur- 
oſe Iwill cite a caſe adjudged upon great deliberation. 
t was the caſe of one Nailor, which came on at O. B. in 


MSS. Tracy and Apr. 1704, before Holt, Tracy, and Bury. 


Denton. 


The priſoner was indicted for the — of his bro- 
ther, and the caſe upon evidence appeared to be, that 
the priſoner on the night the fact was committed came 


home drunk. His father ordered him to go to bed, 
which he refuſed to do; whereupon a ſcuffle happened 


- betwixt the father and fon. The deceaſed, who was then 


in bed, hearing the difturbance got up, and fell upon 


the priſoner, threw him down, and beat him upon the 


ground; and there kept him down, ſo that he could 


not eſcape, nor avoid the blows; and as they were ſo 


ſtriving together the priſoner gave the ae a wound 
with a penknife; of which wound he died. +> 0g 

The judges preſent doubted, whether this: was man- 
ſlaughter or /e defendends, and a ſpecial verdict was found 
to the effect before ſet forth. 

After Michaelmas term, at a conference of all the 
judges of England, it'was unanimouſly holden to he man- 
flaughter ; for there did not appear to be any inevitable 
neceſſity fo as to yy the * in this manner *, 


} ; A 


—— 


The deceaſed did not appear to aim at the priſoner's life, 
but rather to chaſtiſe him for his miſhehaviour and inſolence 
towards his father. 


CHAP. 
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| "AVING conſidered the caſes of homicide juſtifi- 
able and barely excuſable, I will fubmit to the 
judgment of the learned what hath occurred to me 
touching the behaviour of the petit jury, and what ver- 
dict they are to give in theſe caſes, and likewiſe upon 
criminal proſecutions in the caſes of infancy and infanity, 


SECT. 1. Though the jury may, and have been for- Sect. 1. 
merly directed in the caſes of infancy and inſanity to find 
the ſpecial matter, whereupon the court is to give judg- 1 Hale 28 C36.) 
ment of acquittal, yet, ander the direction of the court, 2 Hale 393, 
they may find a general verdi of acquittal without this 
Cmeuity. - © JJ rs: 

This rule is founded in ſound reaſon and ſubſtantial 
juſtice ; for undoubtedly crimen non contrabitur niſi vo- 
luntas nocendi intercedat9 — © . 


SECT. 2. In all caſes of juſtifiable homicide, which Sect. 2. 
have been already conſidered, the antient practice was to . 
find the ſpecial matter, and to leave the court to give 3 Inf. 220. 
judgment of acquittal. But the later authorities agree — 
that in theſe caſes the jury may, under the direction of the 
court, find a general verdict of acquittal; for, ſay the 
books, here is neither felony nor forfeiture. This rule is 
likewiſe founded in ſound reaſon and ſubſtantial juſtice, 
for crimen non contrahitur, Sc. | „ 
SECT. 3. In the caſe of hamicide by miſadventure, Sect. 3. 
improperly ſtiled chance- medley, it hath been N 
holden, that the jury ought not to find a general verdi 
of acquittal, but ſhould find the ſpecial matter and ſub- 
mit the whole to the judgment of the court. In this rule 
the modern writers agree with the antient, unleſs Hale, 
for the reaſon I ſhall mention preſently, may be excepted. 
For this two reaſons have been aſſigned. 
1. The jury are judges of the mere matter of fact, and 
the court is to judge upon the ſpecial matter _—_ 
CON. , "4 by 
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304 


1 Hale 476. 
2 Hale 303. 
Ms, Denton. 
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by them, whether the fact was done per infortunium or 
feloniouſly. * VVV 
22. Though in this caſe no felony is committed, yet 
the party at common-law did forteit his goods, and 
muſt expect the King's grace, under the ſtatute of Glou- 
cefter, to reſtore them. Re : 
I am very ſree to confeſs, that I am not at all ſatisfied 
with either of theſe reaſons. That the matter of fact is 
the proper province of the jury I have already promiſed, 
and will never depart from it. But it was never ſaid, that 
a jury may not, under the direction of the court, very pro- 


perly find a general verdict comprehending both law and 


fact. Every general verdict, in whatſoever caſe it is given, 
doth ſo, It is now admitted, that they may, under the 


direction of the court, give a general verdict in all caſes 


of juſtifiable homicide ; and why not in the caſe of miſ- 
adventure, a point ſeldom ſo complicated and embarraſſed 


as the other ? 


Lord Hale, having at large conſidered the queſtion 
touching the verdict as well in the caſes of excuſable as 
juſtifiable homicide, not, I doubt, with his uſual preciſion, 
nor with perfect uniformity of ſentiment, concludeth thus, 
„ Notwithſtanding this that I have ſaid, where the mat- 


c ter itſelf appears not to be felony the priſoner upon not 


& ouiſty pleaded may be found not guilty without find- 
& ing the ſpecial matter.“ I dare not ſay that his Lord- 
ſhip intended to bring the caſe of miſadventure, which ke 
had mentioned before in this paſſage, and doth not now 
except, within this general rule; becauſe in the paſſages 
cited above, and in others which might have been cited, 


he delivereth a contrary opinion; but certainly the rule, as 


Jaid down by bim, is large enough to comprehend it; for 
in that caſe it is admitted on all hands, and cannot be 
gainſaid, that no felony is committed. 72x | 


General verdits have been taken upon great conſi- 


_ deration in cafes of miſadventure, particularly in Pretty's 
caſe, and in one at the Old Batley in December 1689. But 


it muſt be obſerved, that in theſe caſes the coroner's inqueſt 

had found the ſpecial matter and concluded per infortu- 

nizm ; which preſentments the defendants confeſſed upon re- 

cord, in order to their ſuing out their pardons under the 
| J „„ 


p 


| 
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the caſe, in point of ſubſtantial juſtice, will be preſently 


. conſidered. 


The ſecond reaſon againſt a general verdict of acquittal 
in the caſe ſeemeth to be founded upon a groſs miſtake, 


That at common-law he that killed a man per infortunium or 
ſe deſendendo was to be hanged and forfeit his goods; and 


that the ſtatute of Glouceter though it ſaved his life, yet 
left his goods to the mercy of the Crown. 
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Autute of Gloucgſler. Whether that circumſtance altered Chap, Iv. 


This doctrine is laid down in the year- book of Ed III, 23 . III. 


and in ſome other places; and ſome learned men “, not 12 5 
ſufficiently attending to the ſpecial import of the term 
* MURDER, as it is uſed in the ſtatute of Marlbridge, nor 
to the occaſion of making that ſtatute, have adopted it. 


The ſtatute of Maribridge runneth thus, Murdrum de 52 H III. 


„ cætero non adjudicetur coram juſticiariis, ubi infortunium c. 26. 
tantummodo adjudicatum eft, ſed locum habeat murdrum de 
„ ñinuterfectis per feloniam, & non alter.” 


By the term Murdrum, as it ſtandeth here, is not meant (x Hale 447, 


the offence, but an amerciament antiently exacted from 448. 
the townſhip, where a perſon was privately murdered, and See 
the murderer not apprehended ; or the dead body of an Eagle 
-unknown perſon appearing to have been murdered happened 
to be found. This amerciament they called Murdrum +. 


Spelm. verde 


E 


Bracton, who wrote before the ſtatute of Maribridge, pe Coron c. x 5. 


ſpendeth a whole chapter upon the ſubject, and ſtateth 


a variety of caſes, in which the townſhip was excuſed 


from this burden. I will mention one, becauſe it let- 
teth us into the true ſenſe of this ſtatute, and alſo into 


ond 


 * Starf. Prarog. 45. Placit. Cor. 16. C. Coke on the ſtat. of 


| Marlbridge c. 26. and on the ſtat, of Glouce/ier c. g. 


+ In this ſenſe the word is uſed in the charters of Hes. I and 
K. Stephen ; which the reader will meet with in Mr. Blackflone's 


excellent diſcourſe introduRory to his magna harta. 


The charter of Hen. I. runneth thus, Murdra eriam retro 
«© ab illo die quo in Regem coronatus fui @MNIA condono. Et ea 


© gue amodo facta fuerint juſi? emendentur ſecundum legem Regis 


e Eater; 8 ET 
King Stepben's is thus, © Omnes exactiones & injuſtitias— 
«« funditus extirpo. Bonas leges & antiquas & juſtas conſuetudines 


in murdris & placitis—obſervabo & obſervari precipio.” 


It cannot be underſtood in any other ſenſe in antient charters 


of exemption to cities, towns and other aggregate bodies, 


« Qrieti fint de murdro.“ (See 1 Hale 425 
| ; | | | (e per 


the occaſion of making it. Item de us qui mortui ſunt & 6, 


4 


DESCOURSE I: 
©. per infortunium nullum erit murdrum, licet in quibuſ- 
dam partibus DE CONSUETUDINE aliter obſervetur.“ 
The reader here ſeeth, that at common-law no amercia- 
ment, to which they gave the name of Murdrum, was due 
in the caſe of death per infortunium, but that in ſome places a 
contrary cuſtom had prevailed. The ftatute therefore did 
not correct the rigour of the common-law, as the learned 
authors juſt cited conceived. It's only view was to ex- 
tend a rule of law, founded on natural juſtice, to thoſe 
parts of the kingdom, where a contrary cuſtom had pre- 
vailed. This clearly accounteth for the word de caters, 
which, together with annexing a wrong idea to an 
equivocal expreſſion, led thoſe authors inta their miſ- 
take. 55 i 4 4 

It is difficult to conceive upon what principles the 
court delivered the opinion I have ſtated from the year- 
bock of Edw. III.; ſince it would be a reproach to the 
' Juſtice of the kingdom to imagine, that the law ever pro- 
ceeded upon a principle ſo repugnant to nature, to 
. and to the common- ſenſe and feeling of man- 
But the common-law never did lie under this reproach ; 
for nothing is plainer than that no man was in dan- 
. ger of a capital puniſhment in caſe of death by miſadven- 
ture or ſe defendendo, or in any caſe where the fact was 
fe. ; 
De Coron. c.. Bratton, ſpeaking of the caſe of homicide ſe defen- 
dends, ſaith, Non tenetur ad pœnam homicidii. And 
of homicide per infortunium, Non imputatur ei. And 
again ſpeaking of the ſame caſe, Abſolvi debet, quia 
&< crimen non contrahitur niſi voluntas nocendi intercedat ;” 
and he there compareth the caſe to that of an infant or 
madman, as ſtanding clearly upon the ſame foot of reaſon 
and juſtice. Fleta, ſpeaking of the caſe of ſelf-defence, 
uſeth expreſſions of the like import; Zu/?e, ſaith he, in- 
terficit, And even the ſtatutes of Maribridge and Glau- 
cgſter plainly intimate, that at common-law no felony was 
ſuppoſed to be committed. The words of the former I 
have already cited; the latter expreſſeth the matter thus, 
Par miſadventure ou ſoy defend”, ou en auter manner SANS | 
« FELONY.” And the pardons hereafter cited from the 
patent-rolls are expreſs to the ſame purpoſe, , — 
| But 
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283 . 


But it bs ſaid, that though the ſtatute of Gloucefler ſa- Chop, IV. 


ved the life of the party, it left the forfeiture of his 
goods, incurred at common-law, to the mercy of the 
Crown, The mercy of the Crown, or the King's grace, 


or words of the like import ſerving to impreſs on the mind 
a due reverence for the regal character, no good ſubject 


can odject to. This ſtatute ſpeaketh in ſtill an higher ſtrain. 
The King ſhall take him to his grace, it pleaſe bim. 


But it muſt not be concluded from this manner of expreſ- 


ſion, If it pleaſe bim. that the pardon, grounded on 
the ſtatute, is a matter of mere grace, grantable or not at 


* 


the pleaſure of the Crown, though ſome of the older wri- stanf. Præreg · 


caſes of homicide by miſadventure or ſe defendende, to 
which he was not before intitled; but the fact appeareth to 


me to be quite otherwiſe ; for the ſubje& had in theſe 


caſes the benefit of the royal grace long before the ma- 


king of this ſtatute; as appeareth by many antient char- 
ters of pardon *, in which the King reciting that it ap- 
peared to him, ſometimes upon the repreſentation of 


perſons dignorum, at other times by the certificate 


of the ſheriff and coroners of the county where the fact 
was committed, that it was done in the neceſſary defence 
of the party, & non per feloniam aut malitiam excogitatam, 
concludeth, Nos ergo pietate mots perdonavimus prædicto 
A. B. ſeftam pacis naſiræ, que ad nos pertinet, pro morte 
„ prædictd, & firmam pacem ei inde concedimus ; ita tamen 


„ = — — P33 
— I — 


— 


-  ® See the patent rolls in the time of H. III. and Zazu. I. 
anterior to the ſtatute of Glouceſer. 1 


4 as 


ters thought it was; for it is now a ſettled point, and long 48, b. | 
| hath been, that the pardon iſſueth of courſe, and ex de- See Coke on the - 
Bito juftitiæ, the requiſites of the ſtatute being performed, flatute. 
And the author of Feta, who flouriſhed about the time Lib. x. e. 23. 
the ſtatute was made, ſeemeth to conſider the royal grace 625 
as a matter founded rather in common right than in mere 
vill and pleaſure ; for ſpeaking of the ſtatute he ſaith, 
„Et cum regi ſuper facti veritate certiretur, gratiosè diſ- 
„ penſabit cum tali, ſaluo jure cujuſlibet. . 
In my opinion the true ſcope and intent of this ſtatute 
hath been greatly miftaken. It hath been conſidered as a 
law intitling the ſubject to the grace of the Crown in 
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III. c. 2 No pardon ſhall be g 


27 Edw. III. 
K. 1. c. 2. 


C. 26. 


DISCOURSE II. 
6 quod tet recto in curid 4 aui verſus eum inde 5 to 
«<< woluerit.”” 

This laſt clauſe faveds to the relations of the party do- 
ceaſed their remedy by way of appeal of death, or, to ſpeak 
more properly, recognized the ſubject's right to this me- 
thod of proſecution; which is, I preſume, what Heta in the 
paſſage juſt cited meaneth by the words, ſalve jure cujuſſibet. 

The royal grace in theſe caſes ſeemeth to me to be 
founded in the benignity of the common-law, and to 
have been ſpecially regarded in framing the coronation 
oath, which was nothing more than a recognition of the 
conſtitutional rights of the ſubject and a ſolemn en- 
gagement on the part of the Crown to maintain thein. 
The words, as the oath ſtandeth at preſent, I have alrea- 
dy cited: and words of the like import were inſerted in 
that antiently taken by our Kings, importing that mercy as 
well as juſtice is one of the conſtitutional attributes of the 
Crown. And I the more readily give into this opinion, by 
reaſon of the proviſion made by the ſtatute of Edw. III. 
when the frequency of pardons from the eaſe with which 
they were obtained was conſidered as a publick miſchief, 
ranted for manſlaughters— and 
5 other treſpaſſes againſt the peace, but where the King 
may do it by his oath, viz, where a man flayeth another 
in his own defence end misfortune.” Fheſe words * ex- 
preſly referring to the coronation oath ſeem to imply, that 


In the excepted caſes mercy was due of common right. 


Sure I am it is founded in natural juſtice. 

But the mercy of the Crown in caſes of homicide was 
liable to great abuſe. The King was ſometimes miſled by 
a falſe or partial repreſentation of facts, againſt which. 
abuſe the ſtatute of 27 Edw, III. was levelled. The abuſe 
the ſtatute, of Glouceſter probably had in contemplation 
was the careleſs or partial manner in which the evening 221 


| coroners executed the writ de odio & atid. 


This writ was founded on the common-law, and was 


Far er more effectual by the great charter, which pro- 


vided, that it ſhould iſſue * and of courſe without 


— 


See in 4 Ew. III. c. 13. 10 Ede. III J. 1. 6 2. 
14 Edw. III. A. 1. c. 15. words of the like 1 * referring. 


to the coronation o th. | . 
4. fine 
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hne to the King. Upon the return of this writ, if it ap- Chap. W. 


peared, either that the party was acquitted by the inqueſt, 


or that the fact was done by miſadventure or /e dgfen- g., Coke ce 
dendo, the writ de ponendo in ballium iſſued of COMMON Mg «4 


RIGHT. But the ſheriff and coroners were no longer 
thought worthy of a truſt of this high importance, Which 
they had probably abuſed; and therefore in order to veſt 
It in the juſtices itinerant, who generaily were at the head 
of the profeſſion, and with that view alone, as I conceive, 
was this branch of the ſtatute made: not to intitle the 
ſubject to the royal grace in caſes in which he was not 
admiſtible to it before, as hath been imagined ; but to re- 
medy ſome inconveniences, which had bows ſeen. and 


felt in the method of admitting him to it. 


To that end the ſtatute enacteth, That no writ ſhall Stat. Glouc. c. 9. 


10 be gran! ted out of the Chancery force death of a man 
to inquire whether a man did kill another by misfor- 
cc tune or ſ de endendo, or in other manner without felony ; 
« but he ſhall be put in priſon until the coming of the 
c juſtices errants or juſtices aſſigned to deliver the gaol; 
“ and if it be found by the country that he did it in his 
| 4 own defence or by miſadventure, then by the report of 
the juſlices to the King, the King ſhall take him to his 
grace, if it pleaſe him.“ | | 

This was plainly pointed at the: writ de odio & SY 
and aboliſhed it ; and in the room of the return made to 
that writ, by che: ſheriff and coroners ſubſtituted the cer- 
tificate of the juſtices in Eyre; and this, I apprehend, 
was all it did in regard to that matter. 


Lord Cale indesd doth ſay, that the writ. de.odis & 18g ch Se 


atid was taken away by the 28 Edw. III, but in hi is com- 
ment on the ſtatute now under confiderating he admit- 
teth that it was reſtrained by this ſtatute, and another re- 


medy provided; and whoever will read the 28 Edw, III. c. 9 


With attention will ſee, that that act was levelled at an 

abuſe of quite another kind. ig 

Ihn treating this ſubject I have, in- n conformity to * 
languape of writers who have gone before me, and to the 

| tile of the ſtatute of Glouce/ter, ſpoken of the caſes of 

| homicide per infortunium or ſe defendendo as caſes ſtand- 


- ing in need of { the grace of the Crown, though probably 
" Intitled 


286 -DiSCOURSE . 
| Chap. v. intitled to it of common right. That perſons who in ei- 
1 ther caſe had been unhappily inſtrumental in homicide 
did ſue out charters of pardon, as well before as ſince the 
ſtatute, cannot be denied. What was the peculiar object 
of the royal grace in theſe caſes is not, I confeſs, ſo clear 
to me. i am ſatisfied, that the life of the party was never 
in danger, and conſequently as to life he could not be 
conſidered as an object of royal clemency, and ſtanding 
in need of a pardon. It hath been generally thought, that 
LI at common-law the party incurred a forfeiture of all his 
p. gt. chattels; and Kelyng hath given us a ſhort note of a caſe 
| from Fitzherbert in the 3 Edw. III, which, as he citeth it, 
would lead one to think that the law at that time un- 
doubtedly was ſo. His words are, The jurors were 
<< amerced for putting an undervalue upon the goods of 
«© a man who killed another in his own defence.“ This 
caſe ſo cited ſtrongly implieth, that in every cafe of homi- 
cide ſe defendendo the party forfeited all his goods; other- 
wiſe why was the jury charged with the value of them, 
| or amerced for their miſbehaviour with regard to the ap- 
Fits. Cor. 227. praiſement? But Fitzherbert goeth much farther into the 
ws real ſtate of the caſe, and at the ſame time letteth us, 1 
conceive, into the true ground of the forfeiture, The 
£ defendant after he had killed the affailant fled for it, 1 
„ Ideo,” ſaith the book, *©* Catalla ejus conſiſcantunrt. 
<ipro fag,” EEE: 
Fitzherbert hath reported ſome other caſes, where the > 
parties incurring this forfeiture had fled from juſtice; | 
and in the caſe ſtanding next before that cited by Kelyng, 
and happening in the ſame year, the reporter, after - 
"ſaying that the party was remanded to priſon ad gratiam 
regis expectand, addeth, ©* Et paſtea compertum eff per ro- 
« tulos coronatorum quod preditins G. fugit, idee Catalla 
© ejus „ pro fugà: he was remanded to priſon, 
as the practice then was, appearing then to be intitled to 
the benefit of the ſtatute of Gloucefter ; but it afterwards 
appearing that he had fled from juſtice, his goods were 
therefore, for his flight, confiſcated. 
Flight, it is well known, at this day induceth a for- 
feiture of goods, though the party ſhould be wholly ac- 
quitted of the fat; and by the antient law a felon __ 
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ed in the purſuit upon hue and cry forfeited in like man- Chap, v. 
ner, Quia, as the old books have it, Paci regis red- Fire. Cor. pl. 


287 


« gere ſe recuſavit. Quia per legem non permiſit je juſti- 288, 289, 290. 


«© cart.” 


I ſubmit it to the conſideration of the learned, whether 


in caſes of homicide per infortunium or ſe defendendo a 


forfeiture of the whole was ever incurred; for in the ear- 


1y ages neareſt the conqueſt, when our law was, as it 
were, in a ſtate of infancy, and had not received the im- 
provements it did during the reign of Edw. I, and in ſome 
ſucceeding reigns, the manſlayer paid to the Crown by 
way of compenſation for the loſs of a ſubject a mul& 


or fine, ſometimes in money, at other times in horſes, 
hounds, hawks, and other valuable effects. This I call a 


mul or fine, unleſs we may ſuppoſe that thoſe payments 


were made and accepted in lieu of and as a compoſition 


for the whole, which I leave no farther conſideration *. 


It is well known to the learned, that the Anglo-Saxons, 
in conformity to a cuſtom they and other nations of Ger- 


man extraction derived from their anceſtors, in caſe of 


homicide contented themſelves with a pecuniary compen- 
ſation, which they called the wergild, the price of blood. 


This, when it came to be aſcertained by law, was eſtimated 


in proportion to the rank and publick character of the 


See Tacitus de 
Moribus Ger- 
manorum, c. I'S. 


A 


deceaſed, the Crown in conſideration of the loſs of a2 


ſubject, and the Lord for the loſs of his vaſſal coming in 


for a ſhare of it with the family, which Iikewiſe had ſuf- 


fered a loſs in the death of it's chief. N 


The community was ſuppoſed to have an intereſt, as 
it really had, in the life of every member; and therefore 


the King, as caput reipublice, might exact a certain mul 


or fine in caſes of homicide, though our caſual +. 
h 


Upon this principle deodands became due. The weapon 


with which the party was ſlain by another was a deodand. 
| Irrational creatures, and even inanimate beings, which, 
without the intervention of human means, contributed to 

S8Bee in Magex's Hiſtory of the Exchequer, c. 14. J. 6. 
| ſome traces of theſe payments. | | 


+ See the Saxon laws throughout, with the laws of the con- 


lanbote. * an 
And ſee Monte/quies's Spirit of Laws. Lib. 30. c. 19, 20. 


the like uſages among the Franks and other nations of Germaz 


extraction. 
| | the 


| 2 and Hen. I. and the gloſſaries. Verb. Freda, Wergild, 
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Chap. TV. the death were deodands, and are ſo to this day. „ 

8885 upon the ſame principle the Crown ſhared with the fa- 
mily in the amerciament called murdrum already men- 


tioned. 
But I will travel no farther i in a dark and almoſt | un- 


trodden path. 
T have neither leiſure nor ni to enter deeply 
into the ſearch of antiquity touching theſe matters. The 
few things I have thrown out I offer as probable conjec- 
tures, hints which poſſibly may afford ſome little light 
to thoſe who have more leiſure and better health for ſuch 
inquiries. 5 | | 
For, I think, it is now beeome a matter rather of hiſto- 
rical amuſement than of real importance to inquire, whe- 
ther any forfeiture in the caſe of homicide /e defendenda 
or per inforturium was incurred at common-law or not; 

_ imce the ſtatute of Glouce/ter intitleth the party to the 
Toyal grace and hath purged the forfeiture ab initio, if 
any forfeiture was ever incurred. 3 

therefore think thoſe judges who have taken general 
8 verdicts of acquittal in plain cates of death per infortu- 
Net nium (juſtifiable ſelf-defence hath een already ſpoken 
to) have not been to blame. They have, to ſay the worſt, 
deviated from ancient practice in favour of innocence, and | 
have prevented an expence of time and money, with 
which an application to the great ſeal, though in a mat- 
ter of courle, as this aac is, muſt be ener 
attended. 
Nulli vendemus, nullj negabimus, aut di Feremus rectum 
aui Juftitiam. 
And, if it deſerveth the name of a deviation, it is far 
ſhort of what is conſtantly practiſed at an admiralty- ſeſ- 
ſions under the 28 H. VIII. with regard to offences not 
ouſted of clergy by particular ſtatutes *, which, had they 
been committed at land, would have been intitled to clergy, 
In theſe caſes the jury is conſtantly directed to acquit the 
(See Moo. 726.) priſoner ; becauſe the marine-law doth not allow of cler- 
gy in any caſe; and therefore in an indictment for mur- 
der on the high-ſea, if the. fact cometh out upon evi- 


* 8 oufting clergy are 118 11 r. III. .. T. oY 7 
: c. II. 8 G. I. c. 24, and perhaps ſome others, 5 
V 
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185 dence to be no more than manſlaughter, ſuppoſing it to chap. IV. 


| have been committed at land, the priſoner is conſtantly 
acquitted, | Ws. Om Woe: 


'SECT, 4. I am not ſo clear with tegard to that ſpe- Sect. 4. | 


cies of ſelf-defence, which I have already confidered as 
barely excuſable. Bracton and Fleta indeed, in the paſſa- 
ges [I have cited, ſpeak of ſelf-defence in general terms, 
not accurately diſtinguiſhing between that which is juſtifi- 
able and that which is barely excuſable. Bur in the then 
 infant-ftate of our law ſome inaccuracy of expreſſion and 
a want of due preciſion in the arrangement of ideas ma 
be expected, and ought to be candidly excuſed; though it 
muſt be confeſſed that in the ſcale of ſound reaſon and 
| ſubſtantial juſtice the caſes widely differ. In the former 
the party is entirely innocent, he hath gone no farther 
than nature leadeth, no farther than duty, fqunded on the 
great law of ſelf-preſervation, will carry the wiſeſt and 
the beſt of men. In the latter he may be conſidered as 
blame-worthy, having by his own indiſcretion and inor- 
.dinate heat brought upon himſe!f the neceſſity under 
' which he excuſeth the fact; and though not a felon, 
yet, in the eſtimation of the law, which looketh with a 
jealous eye on every action which tendeth to bloodſhed 
and the diſturbance of the peace of ſociety, far from an 


innocent man. In ſhort, as I have already obſerved, his P. 276. 


caſe is fometimes attended with eircumſtances fo border- 
ing upon and not eaſily diſtinguiſhable from that ſpecies 
of felanious homicide which we call manſlaughter, that 
he may with propriety enough be conſidered as an ob- 
ject of the King's grace within the reſtrictions of the ſta- 
tute of Glouceſter, and conſequently not intitled to a genes 
ral yerdict of acquittal | | 
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"CHAP Y 


Manſlaughter. 


N OW proceed to that ſpecies of | felonious homicide 


which we call manſlaughter, which, as I before obſer- 
ved, the benignity of our law, as Jt ſtandeth at preſent, 


imputeth to human infirmity ; to infirmity, which though 


in the eye of the law criminal, yet is conſidered as inci- 
dent to the frailty of the human frame. A 


- The caſes falling under the denomination of man- 
flaughter, where death enſueth from actions in themſelves 
unlawful, but not proceeding from a felonious intention, 


or from actions in themſelves lawful, but done without 
due care and circumſpection for preventing miſchief, have 
been already conſidered under the title of accidental 


death; and the diſtinction between manſlaughter and 


excuſable ſelf-defence hath been attempted in it's proper 


place. 


The caſes falling under the head of manſlaughter, 


which moſt frequently occur, are thoſe where death en- 
ſueth upon a ſudden affray and in heat of blood, upon 


| ſome provocation given or conceived. "4 


I have already premiſed, that whoever would ſhelter 


himſelf under the plea of provocation muſt prove his caſe 


to the ſatisfaction of his jury. The preſumption of law 
is againſt him, till that preſumption is repelled by con- 


trary evidence. What degree of provocation, and under 
what circumſtances heat of blood, the furor brevis, will 


or will not avail the defendant is now to be conſidered. 


SECT. 1. Words of reproach, how grievous ſoever, 
are not a provocation ſufficient to free the party Killing 
from the guilt of murder. Nor are indecent provoking 
actions or geſtures expreſſive of contempt, or reproach, 


without an aſſault upon the perſon. 


This rule will, I conceive, govern gvery caſe where 


the party killing upon ſuch provocation maketh uſe of a 
deadly weapon, or otherwiſe manifeſteth an intention to 


; es 2 
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Fill, or to do ſome great bodily harm. But if he had given cha. v. 
the other a box on the ear, or had ſtruck him with a 
| ſtick or other weapon not likely to kill, and had unluctily Kel. 136, 231. 
and againſt his intention killed, it had been but man- IM 
ſlaughter. „%%% 
The difference between the caſes is plainly this. In 
the former the malitia, the wicked vindictive diſpoſition 
already mentioned, evidently appeareth : in the latter it 
is as evidently wanting. The party in the firſt tranſport 
of his paſſion intended to chaſtiſe for a piece of inſolence, 
which few ſpirits can bear. In this caſe the benignity of 
the law interpoſeth in favour of human frailty; in the 
Other it's juſtice regardeth and puniſneth the apparent 
- malignity of the heart. 3 . 


SECT. 2. And it ought to be remembered, that in Sect. a. 
all other caſes of homicide upon ſlight provocation, if it 
may be reaſonably collected from the weapon made uſe of, 
or from any other circumſtance, that the party intended 
to kill, or to do ſome great bodily harm, ſuch homicide 
will be murder. The miſchief done is irreparable, and the 
_ outrage is conſidered as flowing rather from brutal rage 
or diabolical malignity than from human frailty ; and it 
is to human frailty, and to that alone, the law indulg- 
eth in every caſe of felonious homicide. ET 
A few inſtances may ſerve for illuſtration. | 
Al. finding a treſpaſſer upon his land in the firſt tran- 1 Hale 73. 
ſport of his paſſion beateth him, and unluckily happen een 
to kill; this hath been holden to be manſlaughter. But it 
muſt be underſtood, that he beat him, not with a miſ- 
ehievous intention, but merely to chaſtiſe for the treſpaſs, 
and to deter him from committing the like; for if he had Kel, 132. 
knocked his brains out with a bill or hedgeſtake, or had 
given him an outrageous beating with an ordinary cudgel 
beyond the bounds of a ſudden reſentment, whereof he 
had died, it had been murder. For theſe circumſtances 
are ſome of the genuine ſymptoms of the mala mens, the 
heart bent upon miſchief, which, as I have already ſhewn, p.: 56. 
enter into the true notion of malice in the legal ſenſe of 
the word. e | 


T2 | A par- 
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a $4 parker found a boy ſtealing wood in his maſter's 
| Ero. Car. 192,” ground, he bound him to his horſe's tail and beat him, 
— am 545 he horſe took fright and ran away, and dragged the 
) 198. * boy on the ground, 0 that he died. This was holden to 
be murder *; for it was a deliberate act and ſavoured of. 
cruelty. b 
S There being an. affray in the ſtreet, one Stedman a 
Tracy 1 Ben- foot · ſoldier ran haſtily towards the combatants. A wo- 
ton. man ſeeing him run in that manner cried out, „ You 
& will not murder the man will you ?” Stedman replied, 
« What is that to you, you bitch?“ The woman there- 
upon gave him a box on the ear, and Stedman itruck 
her on the ,breaſt with the pommel of his ſword. The 
woman then fled, and Stedman purſuing her ſtabbed her 
in the back. Helt was at firſt of ploy be that this was 
murder, @ ſingle lex on the car 3 a woman not being 
a ſufficient provacation to hill in this manner, after he had 
wen her a blow in return for the box on the ear; and 
it was propoſed to have the matter found ſpecially. But it 
afterwards appearing in the progreſs of the trial, that the 
woman ſtruck the ſoldier in the face with an iron patten, 
and drew a great deal of blood, it was holden clearly to be 
no more than manſlaughter. | 
The ſmart of the man's weund, and the effuſion of 
blood might poflibly keep his indignation boiling to the 
moment of the fact. L 
Mr. Lutterel being arreſted for a ſmall debt prevailed 
on one of the. officers to go with him to his lodgings, 
while the other was ſent to fetch the attorney's bill, in 
order, as Lutterel pretended, to have the debt and coſts 
paid. Words aroſe at the lodgings about civility money, 
which Lutterel refuſed to give; —_ went up ſtairs pre- 
tending to fetch money for the payment of the debt and 
coſts, leaving the officer below, He ſoon returned with a 
brace of loaded piſtols in his boſom, which, at the impor- 
tunity of his ſeryant, be laid down an the table ſaying, He 
did not intend to hurt the officers, but he would not be. ll-uſed, 
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The caſes of immoderate correction, mentioned already 
under the head of accidental death, carry this rule much far- 
ther than theſe do; for correction with moderation is eertainly 
lawful. Butin theſe caſes the traſt blow would have been un- 
juſtifiable. | "oy 
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patched with a piſtol; 
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The officer, who had been fent for the attorney's bill, ſoon * V. 
returned to his companion at the lodgings; and r of 
anger ariſing Lutterel ſtruck one of the officers on the 


face with a walking-cane, and drew a little blood. 


Whereupon both of them fell upon him, one ſtabbed 
him in nine places, he all the while on the ground begging 


or mercy and unable to reſiſi them; and one of them fired 


Th of the piſtols at him chile on the ground, and gave 
him his death's wound, This is reported to have been 


holden manſlaughter 15 r 8 of the fff aſſault with the 


- Cane. 


This is the caſe as reported by 7 Sir Jobs les and 
an extraordinary caſe it is, that all theſe circumſtances of 


aggravation, two to one, he helpleſs and on the ground 


begging for mercy, ſtabbed in nine places and then diſ- 
that all theſe circumſtances, plain See Holt's opi. 


indications of a deadly revenge or diabolical fury; e _ ou the laſt 


not outweigh a ſlight ſtroke with a cane. 


gut in the printed trial there are ſome rium 8 6 St. Tri. 195. 
ſtated, which are entirely dropped, or very W _— | 
tioned by the reporter. 


1. Mr. Lutterel had a ſword by his ſide, which, — 


the affray was over, was found drawn and broken; How 


that happened did not appear inevidence; for part of the 
affray was at a time when no Wer- was nn no- 


body ſpake to the whole. 1 
2. When Lutterel laid the piſtols on the table, be 


declared that he brought them down, becauſe he would: ood 


be 225 out of his lodgings. 
He threatened the officers ſeveral times. 


One of the officers appeared to have been pak 


in hes hand by à piſtol-ſhot, (for both the piſtols were 


diſcharged in the affray) and ſlightly on the wriſt by 


ſome ſharp-pointed weapon: and the other was Nightly 


wounded in the hand by a like weapon. 
F. The evidence touching Lutterel's begging for mer- 


cy was not, that he was on the ground begging for mercy ; 
but that on the ground he held ups his hands AS IF he 


| _ begging for 


mercy. 
The chief-juſtice directed the jury, that if chop be- 


lieved Mr. Lutterel endeavoured to reſcue felt, which 


1 he 
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he ſeems to think was the caſe, and very probably was 


the caſe, it would be juſtifiable homicide in the officers. 


However, as Mr. Lutterel gave the firit blow accompanied 
with menaces to the officers, and the circumſtance of produ- 
cing loaded piſlels to prevent their taking him from his lodg- 
ings, which it would have been their duty to have done, 
if the debt had not been paid or bail given, he declared 
IT COULD, BE NO MORE than manſlaughter. | 
This direction of the chief juſtice the reporter hath 
totally omitted ; and therefore 1 have taken the liberty to 
ſtate the caſe more largely than otherwiſe I ſhould have 
done. And I cannot help ſaying, 


* 


into the true merits of the caſe to have been dropped by a 


gentleman of Sir John Strange's abilities and known can- 


dour, if he had not been over- ſtudious of brevity. 

Imperfect reports of facts and circumſtances, eſpe- 
cially in cafes where every circumſtance weigheth ſome- 
thing in the ſcale of juſtice, are the bane of all ſcience 
that dependeth upon the precedents and Es of for- 
mer times. 


I have always thought Rawly's 621 a very re- 
nary one, as it is reported by Coke, from whom Hale 
cites it. The ſon fights with another boy and is beaten; 
the father takes 
a ſtaff, runs three quarters of a mile, and beats the 
other boy, who dieth of this beating. This is ſaid to have 
been ruled I becauſe done i in fi pa heat and | 


he runs home to his father all bloody ; 


n. 
Surely the provocation was not very grievous. | The 


boy had fought with one who happened to be an over- 
match for him, and was worſted ; a diſaſter ſlight uod, | 


and very frequent among boys. 
If upon this provocation the father, after running three 


quarters of a mile, had ſet his ſtrength againſt the child, 
had diſpatched him with an hedgeſtake or any other ad- Fe 


Iy weapon, or by repeated blows with his cudgel, it muſt, 


in my opinion, have been murder; ſince any of theſe cir- 


cumſtances would have been a plain indication of the ma- 


litia, the miſchievous vindictive motive before explained. 
But with regard to theſe circumſtances, with what wea- 


pon 


that the circumſtances 
omitted in the report are too material, and enter too far 
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pon or to what degree the child was beaten, Cale | is to- Chap, v. 
| 5 filent. 
| But Croke ſetteth the caſe in a much clearer light, Cro. Jac, 296. 
and at the ſame time leadeth his readers into the true 


grounds of the judgment. His words are.“ Rozly flruck 
de the child with a ſmall cudge/*, of which Jon he af- 


„ terwards died.“ 


I think it may be fairly collected from Croke's manner 
of ſpeaking, [and Godbolt's report, ] that the accident hap- 
pened by a ſingle ſtrote with a cudgel not kikely to deſtroy, 

_ — death did not immediately enſue. The ſtroke 
iven in heat of blood, and not with any of the cir- 

—_ ances which import the malitia, the malignity of 
heart attending the fact already explained, and — 

manſlaughter. I obſerve that Lord Raymond layeth great 
{treſs on this circumſtance, that the Jreks runs with a ne: 


* not 580 to kill, 


Sacre 3. The rule laid down in the firſt ſcion Sect z. 
will not hold in caſes where from words or actions of 

repreach or contempt, or indeed upon any other ſudden 
provocation, the parties come to blows, uo undue advan- 
tage being ſought or taken on either ſide. 

A. uſeth provoking language or behaviour towards B. 1 Hale 456, 
B. ſtriketh him, upon which a combat enſueth, in which 
A. is killed. This is holden to be manſlaughter; for it was 
2 ſudden affray and they fought upon equal terms ; and in 
uch combats upon ſudden quarrels it maltereth * who gave 

the firſt blow. 

But if B, had drawn his ſword and 3 a paſs at 4, 
bis fword then undrawn ; and thereupon A. had drawn and 
a combat had enſued, in which A. had been killed, this _ 61. 
would have been urder; for B. by making his paſs, dis \* 48 i? 


adverſary's ſword undrawn, ſhewed, that he ſought his 


blood; and A's endeavour to defend himſelf, which he 
had a right to do, will not excuſe B. But if B. had firſt Kel. 130. 


drawn and forborne till his adverſary had drawn too, it had 79 "a I 


been no more than manſlaughter. _ | 
. . Mawgridge, whoſe caſe hath been already mentioned P. 274. 


upon another ee upon words of anger threw a 
— — n — — — | _ — 
5 Gockel, 182, 2 it a Red, meaning, 1 r foppoſe, 
Nr 3 | 
14 bottle 


3 DISCOURSE: u. 
Chap. V. bottle with great force at the head of Mr; Cope, and im- 
mediately drew his ſiword; Mr. Cope returned a bottle at 
the head of Mawgridge, and wounded him. W hereupon 
Mawsgridge ſtabbed Cope, This was ruled to be murder; 
for Mawgridge in throwing the bottle ſhewed an intention 
to do ſome. great miſchief ; and his drawing immediately 


ſhewed, that he intended to follow his blow; and it was 


lawful for Mr. Cope being ſo aſſaulted to return the bot- 


14. Raym. 1489. tle *, The judgment in this caſe was holden to be good 
Jaw by all the judges of England at a conference | in the 


(Stra. 771.) 
; caſe of Major Oneby. 


To what 1 have offered with regard to ſudden rencoun- 


ters let me add, that the blood, already too much heated, 
kindleth afreſh at every paſs or blow ; and in the tumult 


of the paſtions, in which mere inflind, felf-preſervation, 


hath no inconſiderable ſhare, the voice of reaton is not 
WE heard. And therefore the law in condeſcenſion to the 
infirmities of fleſh and blood hath extenuated the offence, 


Cert. 4. 88874 Bet in hk, NE 4 in every other caſe 
of homicide upon provecation how great ſoever it be, if 


* 


ſon to interpoſe, ſuch homicide will be murder. 


(1 Hale 127 A. findeth a man in the act of adultery with his wife 
50 T. Ram. and in the firſt tranſport of paſſion killeth him; this is 
212.) no more than manſlaughter. But had he killed the adul- 


terer deliberately and upon revenge after the fuct and ſuf- 
fictent cooling time, it had been undoubtedly murder. For 
let it be obſerved, that in all poſſible caſes deliberate ho- 
micide upon a principle of revenge is murder. No man 
under the protection of the law is to be the avenger of his 
own wrongs, If they are of ſuch a nature for which the 


_ laws of ſociety will give him an adequate remedy, thi- 


ther he ought to reſort. But, be they of what nature fo- 
ever, he ought to bear his lot with patience and remem- 
_ that m__ 2 9 750 8 to =_ Ms 420 128 


* 2 3 5 88 N 
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® See Lord Bolt 5 Prey: Manogridgets « caſe Kel. 119. The 
learned judge in this cafe, after a thort introdaQory diſcourſe 
wherein I cannot totally agree with him, entereth with great 
learning and ſound reaſon into the point upon which. the caſe 


turned. He doth fo likewiſe in the caie of the King and amok 


srer. 


there is ſufficient time for paſſion to ſubſide, and for rea- 
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3 » * 2 * a> a? Chap. v. 
Skcr. 5. ' Upon this privetghy dellbemgg duelling, if Sect. 5. 
death enſueth, is in the eye of the law murder; for duels | = 
are generally. founded in deep revenge; and though a Hoe 
perſon ſhouid be drawn into a duel, not upon a motive ſo . 
criminal, but merely upon the punctilio of what the 
fwordſmen falſy call honour, that will not excuſe; for he 
that deliberately ſeeketh the blood of another upon a 
private quarrel acteth in defiance of all laws Hugues and 
divines whatever his motive may be: 4 
But if, as I ſaid before, upon a ſudden kak the 
parties fight upon the ſpot, or if they preſently fetch their 
weapons and go into the field and fight, and one of them 
falleth, it will be but en becauſe it * be 
preſumed the blood never cooled. | 
It will be otherwiſe if they appoint to fight thi ext Kel. 27. 
| day, or even upon the ſame day at ſuch an interval as 
that the paſſion might have ſubſided: or if from any cir- 
cumſtances attending the caſe it may be reaſonably con- 
cluded, that their judgment had actually controuled the 
firſt tranſports of paſſion before they engaged. The ſame | 
rule will hold, if after a quarrel they fall into other dif- Oneby's caſe. 


*, 


_ courſe or diverſions, and continue 1 engages ⁊ reaſon- — £6, Dogg 
able time 8 e b is "6% 1 1493 &c. 
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| T 11 A > a . ſpecies of N Mbieb is 

ouſted of clergy by the act of 1 Fac, I, commonly 1 Jac. I, c. 8, 
called The Statute "Y We [nd now in courſe to 
be conſidered, . -- , w_—_ 
This ſtatute wWas made at a 3 ns and, as tra- | 
dition hath,it, upon a ve ſpecial, occaſion. It is ſuppo- Fa Far. 8355 
ſed to have been principally intended to put an effectual g. . 
ſtop to 470 then frequently committed by perſons of © 
inflammable ſpirits and deep reſentment ; who 
ork daggers, under their cloaths, were too we N 
* to 
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to do quick and effectual execution upon provocations 


extremely ſlight. 


| SecrT.r. It was agreed by the judges in Lord Morley's 
eaſe, that this ſtatute is declaratory of the common-law, 
and was made for preventing the inconveniences ariſing 
from the forwardneſs or compaſlion of juries; who were 
apt to conſider that to be a provocation for extenuating 


murder, which in law was not. Whether it was merely 
a a declaratory ſtatute or not, I will not take upon me to 
determine. But certain it is, that though the words de- 


ſcriptive of the offence are very general, probably in ter- 


rorem, yet in the conſtruction of the ſtatute the circum- 


ſtances which at common-law will ſerve to juſtify, ex- 


cuſe, or alleviate in a charge of murder, have —_— had 


their due weight in proſecutions grounded on the ſtatute. 


The words are, That if any perſon ſhall i or thru/? 


any perſon that hath not then any weapon drawn, or 


that hath not then firſt ſtricken the party killing, and 


the perſon ſo ſtabbed or thruſt die in fix months; except 
in cafes of ſelf-defence, misfortune, or for preſerving the 


peace or chaſtizing his child or ſervant, ſuch offender 


{hall &c. 


But general as the words are, yet caſes coming within 
the letter of the act, and not covered by any of the ex- 


ceptions, have very rightly been adjudged not to be 


within the meaning of it, the juſtice or 8 of the 


law over-ruling the rigorous penning of the ſtatute. 
I will by way of illuſtration mention a few caſes, ſome 
of which have been already cited to other purpoſes. 


__ The caſe of an adulterer ſtabbed by the buſband in 


the act of adultery lately cited is not within the act; it 

is manſlaughter at common-law ; for the provocation is 

| wage than fleſh and blood, in the firſt tranſport of paſ- 
on, can bear. oy EY 1 Fe 


A man is aflaulted by thieves in his houſe, the thieves 
having no weapon drawn nor having ſtruck him; he ſtab- 
beth one of them; this is not within the act, it is juſti- 


fiable homicide. GIS © | | 
An officer puſhed abruptly and violently into a gentle- 
man's chamber early in the morning in order to arreſt 


him, net telling his buſineſs nor uſing words of arrefl- 


- 
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was levelled had been W with due W and pro- 
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rſt ſurprize took down a ſword that hung in the 
— and ſtabbed him. It was ruled manſlaughter at 
common-law, though the defendant was indicted on the 
ſtatute, and the officer had no weapon drawn, nor had 


he ſtruck the defendant; who not knowing the officer's 
buſineſs might, from his behaviour, reaſonably Conus 


that he came to rob or murder him. 
Upon an outcry of thieves in the night-time a per- 


the hurry and ſurprize the family was under, ſtabbed in 


the dark. This was holden to be an innocent miſtake, 


and ruled chance medley. 
Poſſibly it might have been better ruled manſlaughter 


at common-law, due circumſpection not having been 
uſed; but it was not manſlaughter within the ſtatute. - 


Caſes of this kind are very numerous. Many of them 
have been already ſtated to other purpoſes under the head 
of juſtifiable or excuſable homicide; and more there 
are which cannot have eſcaped the obſervation of any 
attentive reader. In all ſuch caſes the juſtice or benig- 
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the the gentleman, not knowing that he was an officer, under Chap, VI. 


1 Hale 42, 474. 
ro. Car. 538. 


ſon who was concealed in a cloſet, but no thief, was, in 1 (W. 05. 


nity of the common-law hath over-ruled the en of 


the ſtatute. 


Burr 2. A 1 whoſe caſe! may be wings within 


the letter of the act commonly is arraigned upon two 


indictments, one at common-law for murder, the other 
upon the ſtatute; and if it cometh out in evidence that 
the fact was either juſtifiable or amounted barely to man- 


laughter at common-law, it hath been rarely known that 
| ſuch perſon hath been convicted of manſlaughter upon 


the ſtatute, 
Hard indeed it oat be: ſhould he be ſo convicted. 


Sect. 2. 


1 


For, if the tradition J hinted at above is to be depended 


on, this is one of thoſe acts which, to borrow an expreſ- 
ſion from Lord Bacon, was made upon the ſpur of the times ; 


whereas the rules of the common-law, in caſes of this 


kind, may be conſidered as the · reſult of the wiſdom and 


experience of many ages. 


Let me add, that if the outrages at which the ſtatute | 


4, 
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1 Hale 470, 


1 Hale 469. 


ect. 4. 


1 Hale 40. 
Evdb, 154. 


at 20 yards diſtance. MSS. Denton and Cbapple. 
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per ſeverity upon the foot of common-law, I doubt not 
an end would ſoon have been put to them, without in- 
cumbering our books with a ſpecial act for that purpoſe, 
and a variety of queſtions touching the true extent of it. 
This obſervation will hold with regard to many of our 
penal ſtatutes, made upon ſpecial and prefling occaſions, 


and favouring rankly of the times. 
After what I have ſaid it may not be thought ex- 


tremely neceſſary to enter minutely into the circum- 
ſtances which will bring particular caſes within the ſta- 
tute, or take them out of it. But ſomethi ng very r | 


ſhall be ſaid. 


+Sxct. 3. The ſtatute in deſcribing the offence faith, 
„Every perſon that ſhall /ab or thruſt.” Under theſe 
words ſhooting with any ſort of fire-arms, or thruſting 
with a ſtaff or any other blunt weapon, have been 
brought within the act. The caſe of thruſting with a 
blunt weapon muſt be ſuppoſed to have been in the 
contemplation 'of the legiſlature; otherwiſe it will not 
be eaſy to account for the exception with regard: to the 
correction of children or ſervants. | 

The caſe of ſhooting with fire-arms will . govern the 
caſes of ſending an arrow out of a bow or a ſtone from a 
Mling, or uſing any device of that kind holden in the hand of 
the party at the inſtant of diſcharging it. But throwing at 
a diſtance and wounding the party, whereby death en- 
ſueth, the weapon, be it what it may, being delivered out 
of the hand * /at the time the ſtroke was given, hath not 
deen thought with ſtrict propriety. to come under the 


notion of ſtabbing or thruſting. - 


Sqm: 4. The ſtatute hath likewiſe theſe world tarther : 
deſeriptive of the offence, Every perſon that ſhall ſtab 
or thruſt any perſon that hath not then any weapon 


* Hraun, or that hath not then fir ft ſtricken &c.” | 
An ordinary cudgel, orother thing proper for defence 


on annoyance in the hand of the W hath been 3 


as +." 


whe alt! in Rel. 131. and by the co court. in FLOALL s caſe at 


Ola Bailey in OZ. S As. where the point of a ſword was thrown 


ed 
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ed as a weapon drawn, ſo as to take the caſe out of the Chap. vi. 


{ſtatute ; though the words a weapon drawn ſeem rather to 
import a ſword, or other weapon of that kind drawn out of 
the ſcabbard. It would ſound extremely harſh to ſay, that 

a ſword ih the ſcabbard is a weapon drawn within the 
meaning of the act; and yet, I preſume, there are ſome 
ſwords ſtill remaining, which probably have not been 
drawn ſince the reſtoration, as well fitted for defence or 
annoyance as an ordinary cudgel. But the judges have 
wiſely holden a ſtrict hand over this ſtatute. They did 
ſo very remarkably in the caſes where it hath been hol- 


den, that perſons preſent aiding and abetting, though at Aleyn * 


common-law principals in the manſlaughter, are not 
within the ſtatute, ſo as to be ouſted of clergy. ( A 


s Sxer. 5. The 2 were once 11780 upon the con- Sect. 5. 
ſtruction of the word then; ©* The party killed not having 3 Lev. 255. 


« then any weapon drawn.” The point in debate was, 
| whether the word then was to be confined to the inſtant 
the flab was given, or whether it related to the whole time 
of the combat. But, as I do not find that this point re- 
ceived any judicial determination, L leave i it to the men of 
more leiſure and refinement. | 


In another caſe, a queſtion aroſe u pon the ta Jones (u. ) 340. 


of the word fir/t in the ſtatute; The perſon killed not 
<« having 7/7 ſtricken the perſon killing.” Eleven of the 
judges held, that the words, Not having 9 ſtricken,” 
meant, not having given the firſt blow in the affray.. 
Richardſon ſingly wat of opinion, that the meaning of the 
words was, not having ſtruck before the mortal wound Was 
| given. The 2 vote however a but, in the 


49 9 


che pe: as they Rand 7 in \ the flatute, ſeemeth to have 
been, inverted, and a conſtruction the legiſlature never 
dreamt of eee from them. . 
Theſe are ſome of the queſtions upon which the i in- 
© genuity of learned men hath been employed in the con- 

ſtruction of this ſtatute. But wherever the defendant is. 
indicted at common-law and alſo upon the ſtatute, the 
queſtion moſt worthy of litigation would, in my opinion, 
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Chap. VI. 


Vid. Brat, 


cap. de Mur- 


dre, 134, b. 


P. 281. 


Vid. Brat. 
de Homicidio, 
n 


cap, 
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de, Is the fat upon evidence murder at common-law, or 


is it not ? Eſpecially if the ſtatute was declaratory of the 
common-law, as, according to the paſſage already cited 
from Kelyng, it was reſolved to be. | 

One general rule however may, as I conceive, be ſaſely 
laid down, That in all caſes of doubt and difficulty upon 
the conſtruction of the ſtatute the benignity of the com- 
mon- law ought to turn the ſcale. Pr 


CHAP. VI. 


ſubmit to conſideration a few things which have oc- 
curred to me touching the diſtinction between that of- 
fence and murder in the light our'oldeft writers conſide- 
red thoſe offences ; and how far later ſtatutes have intro- 
duced the material diſtinction between thoſe offences 
which at preſent is eſtabliſhed. . 
The diſtinction between murder and manſlaughter, as 
it is ſtated by our oldeſt writers, ſeemeth to have been in 
their time merely nominal. By the one they meant an 


— hibege I quit the ſubject of manſlaughter, I will 


inſidious ſecret aſſaſſination, occulta occiſio, null ſciente 


aut vidente, as they expreſs themſelves. And homicide 
under theſe circumftances, if the offender was not appre- 
hended, ſubjected the townſhip, as I have already ob- 
ſerved, to the amerciament, to which they gave the name 
of Murdrum. _ 7 . 
Every other ſpecies of felonious homicide they called 
ſimply homicidium nequittr & in felomd factum. But 
both offences with regard to the conſequences of a con- 
viction were the ſame, both capital; unleſs the privilege 
of clergy interpoſed, and when it did, both were treated 


alike, * | 
The legal notion of murder in contradiſtinRion to 


manſlaughter was afterwards 4 and took in every 
1 


the Scotch law, Slaughter of forethought felony.” 


ſpecies of homicide, whether openly or privily commit- 
ted, if attended with circumſtances indicating a precon- 

ceived malice in the large ſenſe of that term, which I have 
already ſtated and explained; or, to horrow a term from 


3 | 0 tanford, 
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Stanford, the cleareſt and beſt writer on the Crown- Chap. vun. 
law before Hale, ſtateth the old rule from Bracton; but Stenf. e. 10. 
addeth, that the enlarged idea, taking in every ſpecies of ne 

| homicide with malice prepenſed, had long obtained. 

Hou long it had obtained is difficult to determine with 
preciſion; and I think it a point not worthy of much in- j 
veſtigation. It had certainly obtained long before Stan- 7 

ford's time. For though, as I obſerved at the entrance p. 236. 
into this diſcourſe, the ancient precedents and writers on 
our law do not make uſe of the term homicide upon ma- 
lice forethought in contra- diſtinction to ſimple felonious 
| homicide unattended with that circumſtance ; yet it is 
certain that the term, and alſo the diſtinction between 
the one offence and the other founded in the circum- 
ſtance of malice was well known and underftood at or 
very near the time thoſe writers flouriſhed,  _ 

The acts + of general pardon from the 50 Edw. III. to 

this time conſtantly and uniformly except murder of ma- 
lice prepenſed, or in words tantamount, correſponding ex- 
actly with our preſent notion of that offence. .. 

4 Under theſe acts, manſlaughter not being excepted 

was always underſtood to be pardoned. - 

Here was a real diſtinction, though temporary and 
occaſional, eſtabliſhed between the offences of murder 

and ſimple felonious homicide ; which was certainly 

founded on the ſuppoſcd malignity or non-malignity of 
the heart at the time the fact was committed. In one 
caſe the mercy of the Crown interpoſed, in the other the 

offender was left open to the juſtice of the Jaw, _ 
The ſtatute of Rich. II. likewiſe preſuppoſeth the legal 13 Rich. II. 

A: : . | 77 ſt. 2. c. 1. 
diſtinction as well known in thoſe days; and, as far as it 
goeth, eſtabliſheth a real and laſting difference between 
the offences. It enacteth, That no pardon ſhall be al- 
© Jowed for murder or for the death of a man flain by 
* await, aſſault, or malice prepenſed—unleſs the ſame mur- 
der &c, be ſpecified in the charter; and if in the charter 


| *® See the patent rolls already cited, many pardons for ho- P. 283. 
micide under various circumſtances reciting that the facts were 
committed nor per feloniam aut excogitatam malitiam.  -. 

. + See the acts in Raftal or any addition before 1618, when 

Pulton's collection, omitting temporary acts and acts ſuppoſed 

to be repealed or obſolete, was publiſhed. 
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P. 330—336. 


pl. 7. 


Bro. Iadictment, 
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te jt be not ſo ſp ecified, the juſtices ſhall i inquire by i in | 


« queſt if c mutdered or ſlain by a wait, aſſault, or 
© malice prepenſed; and if they find that de was mur- 


“ dered or fo ſlain, the charter wal be difallowed.” 


Upon ſuch finding of the jury the King was preſumed 
to have been deceived in his grant; "2nd therefore the 


ſtatute provideth, that no general words in the pardon, 
how comprehenſive ſoeyer, ſhall avail the offender. The 


Crown was not preſumed intentionally to pardon preme- 
ditated murder, unleſs it's intention. was plainly and 
clearly expreſſed in the charter. 

The ſtatutes ouſting clerg gy in the caſe of wilful mur- 
der likewiſe preſuppoſe an eſtabliſhed well-known diſtine- 
tion between that offence and ſimple felonious homi- 
cide ; and fall in exactly with our preſent notion of ho- 
micide __ with and 1 by the circumſtance 
of malice * _ 

"39-42. . 5 if, any loy-perſon prepenſedly murder 
his lord A 5 

23 H. VIII. c. I. ouſteth clergy i in caſe of wilful mur- 

der of malice prepenſed ; but excepteth perſons in holy 


| erders, viz. of the order 'of ſubdeacon or above. 


25 H. VIII. . 3. referreth to the 23d, and is with re- 
471 to the * queſtion merely auxiliary to it. 
I Edu. VI. c. 12, which for reaſons given in another 
place, I think, hath ſuperſeded both the acts of H. VIII, 
as far as concerneth the enumeration of offences ouſted of 
clergy, deſcribeth the offence by the term murder of 
malice prepenſed ; but doth not extend ta acceſſaries be- 


fore the fact, nor to perſons ſtanding mute Ke, as t the two 
| acts of H. VIII. taken together did. | 


4 & 5 Ph. and M. c. 4. is auxiliary. to the act of Ediu. 
VI, and extendeth to acceſſaries before the fact, and to 
225 7 mute og ang | the rpg is here deſerib- 


diſtinction to manſlaughter. wee 
And therefore in an indiQment-for alas: the — 


murdravit is ſo neceſſary and eſſential in the deſcription 


of the offence, that no worlds, erer importing the ſame 
N "offence, 


. - 
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offence, as ex malitid præcagitatd interfecit, will now bring 
the caſe within the ſtatutes; and for want of that tech- 
nical operative word the defendant cannot be convicted 
ef murder, though he may of manſlaughter. 
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Chap. VII. 


"Theſe ſtatutes ouſting clergy in the cafe of murder 


| er introduced a material and lating diſtinction between 


that offence, and what we now commonly call Man- 


ſlaugoter, with regard to the eonſequences of a convic- 
tion. But the ſtatutes of H. VIII. were extremely par- 
tial and defective, all perſons in holy orders, who ought 
themſelves to have known and taught others their dut 


was in like manner defective. This defect the ſtatutes 
of Edo. VI. and of Ph. and M. have ſupplied. _. 
But ftill, all perſons not capable of holy orders, as 
women, who from the delicacy of their frame ſeem to 
be the moſt ſuſceptible of human paſſions, and ſome 


others, were left to the extreme rigour of the common- 


Jaw, and to the mercy of the Crown; for at common- 
law all felonies, except petit larceny, rape and may- 
hem, were conſidered as capital offences, unleſs in caſes 
where the offender was capable of holy orders and qua- 
lified for them; and in thoſe. caſes, I am forry to fay it, 
murtders, though of the moſt atrocious kind, were not 
excluded. And therefore wherever I ſpeak of the be- 
nignity of the law and it's condeſcenſion to human in- 
firmity in the caſe of manſlaughter, I would be always 
underſtood to ſpeak of the law in it's preſent ſtate. 


(See 28 H. VIII. 
c. 1. ſ. 7. & 32 H. 
VIII. c. 3. ſ. 6, 


Ys 7, 8. 2 Hal 
being excepted ; and the ſtatute of H. VII. already cited. Black 


375. 4 Black. 
c. 28. ſ. 1.) 


— 


But light and ſound ſenſe have at length, though 


by very flow degrees, made their way to us. We now 
_ conſider the benefit of clergy, or rather the benefit of the 
ſtatutes, as a relaxation of the rigour of the law, a conde- 


ſcenſion to the infirmities of the human frame. And 


therefore in the caſe of all clergyable felonies we now 
meaſure the degree of puniſhment by the real enormity 
of the offence "not, as the ignorance and ſuperſtition of 
former times ſuggeſted, by a ſenſeleſs dream of ſacred 
* or ſacred functions. 

The 21 Fac. I. c. 6. went a little, and but a little, way 


in favour of iy better half of the human race. Women 
| U--- | _— 
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for grand lareiny to the value of 10 5. were pee upon the 


ſame foot as men intitled to clergy. 

It is really aftoniſhing, that when their caſe eame {6 
profeſſedly under the conſideration of the legiſlature more 
was not then done in their behalf. But here for more than 
half a century the wiſdom of the nation ſtopped ſhort; 
till the za and 4th of V. and M. put women in all caſes 
of elergyable felonies upon the ſame foot as men intitled 
to Clergy. 

The 5th of Queen Anne at length abolilhed the idle 


ceremony of reading, and ſo broke down, if I may uſe 


the expreflion, the wall of partition between ſubject and 
ſubject under one and the ſame degree of guilt. This 
meaſure intitled thoſe who before were ſuppoſed to be 
under a legal incapacity for orders, as Jews and ſome 
others were, and likewiſe thoſe who in preſumption of 
law were not qualified in point of learning, of which 
reading a ſcrap of Latin &; which they called the neck 


verſe, was commonly made the teſt, —this meaſure in- 


titled all theſe to the indulgence of the Jaw in common 
With the reſt of their fellow- ſubjects. 

From this period the meaſure of puniſhment hath, as 
I before hinted, been governed by the degrees of real 
guilt ; not by an abſurd diſtinction between ſubjeCt and 
fubject, originally owing to downright impudence on one 
hand, and to mere fanaticiſm or amazing puſillanimity 
on the other. 


Thus hath the order of things, which the pride and 


preſumption of the Romiſb clergy introduced, and the 


_ Ignorance or enthuſiaſm of the lajety adopted, been 


happily inverted. Our anceſtors in queſtions touching 
the allowance or non- allowance of clergy regarded ſolely 
the function or abilities of the offender, we "the real de- 


merit of the offence. | 
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CHAP. VIL Chap, VIII, 
Of Murder. 2 


H AVE 3 obſerved, that our oldeſt writers made P 302. 
: 1 uſe of the term Murder in a very narrow limited ſenſe; 

and that in ſucceeding ages the definition of this offene, 

in contra- diſtinction to ſimple felonious homicide, was 
enlarged fo as to take in all the caſes which appeared to 
have been attended with circumſtances indicating a pre- 
| penſed malice in the party killing ; and that this enlarged 

idea hath long obtained, and exactly falleth in with our 

. preſent notion of murder of malice prepenſe. 
I have likewiſe endeavoured to ſtate and illuſtrate by P 256. 
authorities already cited the true legal notion of the term 

Malice as applied to the caſe of murder, which I will 
not. now repeat. It is ſufficient to refer the reader to 
what is offered by way of preliminary to the diſcourſe, 
upon the ſubject of homicide in general. | 

I choſe to enlarge upon that point there rather than in 
this place; becauſe I thought that many things which I 
have faid in treating of the lower ſpecies of homicide, 
whether juſtifiable, excuſable, or alleviable, would be 
better underſtood by firſt fixing in the reader's mind the 
true idea of that degree of malignity implied in the term 
Malice; which, in cafes primd facie falling within the 
lower ſpecies, hath made the fact, all circumſtances 
conſidered, amount to the crime of murder. I have 
likewife as I went along endeavoured to ſtate the cir- 
cumſtances from which the law Inferreth the malignity 
of the heart, 

Theſe matters hive, I confeſs, in a manner exhauſted 
the ſubject I am now profeſſedly entering upon. But as 
the law concerning murder is intervoven with the lower _ 
ſpecies of homicide, and ariſeth from a variety of cir- 
cumftances connected with them, this anticipation became 
in ſome meaſure neceſſary ; ſince in treating of the caſes 

3 primã facie ſeem to fall under the lower ſpecies I 
could not make myſelf better underſtood than by conſider- 


ing them under EY light they will bear. Iwill there- 
= Ip fore 
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Chap, VIII, fore confine myſelf to the circumſtances importing pre- 
| penſed malice which have not already fallen in my way; 
though I fear that the nature of my ſubject, complicated 
as it is, will betray me into ſome little repetition, which 
I will avoid as much as poſſible. 
The groſſer inſtances of wilful murder, and where the 
malignity of the heart; the malitia I have already explain- 
ed, is apparent, need not to be mentioned in a diſcourſe 
of this Kind. The caſes upon which doubts have ariſen, 
or which may be the ſubject of future litigation, are only 
proper to be mentioned; and to ſuch I ſhall confine 


myſelf. 
Ser. 1. Something hath been ſaid briefly Ns the 
P. 270. head of homicide in advancement of juſtice, touch- 


ing the killing of officers in the execution of their of- 
fices, and of other perſons having authority to arreſt or 
| impriſon, or acting under colour of ſuch authority. But 

this being a matter in which the juſtice of the kingdom 

is deeply "concerned, I will now ſubmit to conſideration 
| my thoughts upon that ſubject more at large. 

(1 Hale 457 &c.) Miniſters of Juſtice, . while in the execution of their 
offices, are under the peculiar protection of the law. This 
ſpecial protection is founded in great wiſdom and equity, 

and in every principle of political juſtice. For without it 
the publick tranquility cannot poſſibly be maintained, or 
private property ſecured ; nor in the ordinary courſe of 
things will offenders of any kind be ameſnable to juſtice. 
And for theſe reaſons the killing of officers ſo employed 
hath been deemed murder of malice prepenſe, as being an 
outrage wilfully committed in defiance of the juſtice of 
the kingdom; the ſtrongeſt indication poſſible of the 
malitia, the malignity of heart which I have en, ſtated 


and 1 


\ rag SECT. 2. This node is not . to the inſtant 
the officer is upon the ſpot, and at the ſcene of action, 
engaged in the buſineſs which brought him thither; for 
he is under the ſame protection of the law eundo, mo- 
rando, & redeundo. And therefore if he cometh to do his 


vice,” and meeting ue 8 n and in 
e 
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the retreat thei is killed, this will amount to murder. He Chap, VIII. 


went in obedience to the law and in the execution of his 
office, and his retreat was neceſſary in order to avoid the 

danger that threatened him. And upon the ſame princi- 
ple if he meeteth with oppoſition by the way, and 1s 


1 Hale 463. 


killed before he cometh to the place, ſuch oppoſition be- 
ing intended to prevent his doing his duty, which is a fact 
to be collected from circumſtances appearing in - evidence, 


this likewiſe will amount to murder. He was ſtrictly in 
the execution of his office, going to diſcharge the —_ the 
law N 8 of him. 


SECT. 3. Nor is the protection the law affordeth Sect. 3. 
him confined to his own perſon. Every man who com- (z Hale 463.) 


eth in aid of him (I ſpeak here principally of ſuch officers 
as at common-law or by the appointment of the Crown 
are properly conſervators of the peace), — every man 
lending his afliſtance for the keeping of the peace, or at- 
tending for that purpoſe, whether commanded or not, is 
under the NR os as the officer himſelf, | 


Scr. 4. F he protection the law affordeth in theſe 
caſes muſt not be conſidered as confined to the ordina 
miniſters of juſtice or their aſſiſtants, It reacheth, under 
ſome limitations, which ſhall be conſidered, to the caſes 
of private perſons interpoſing for. preventing miſchief in 


caſe of an affray, or uſing their endeavour for appre- 


hending felons, or thoſe who have given a dangerous 
wound, and for bringing them to juſtice. For thoſe peo- 


Sect. 4. ; 
P. 271, 272. 


P. 318 &c, 


ple are likewiſe in the diſcharge of a duty the law re- 


quireth of them. The law is their warrant, and they 


may, not improperly, be conſidered as perſons engaged in 


the publick ſervice and for the advancement of juſtice, 
though not ſpecially appointed to it. And upon that 
account they are under the ſame protection as the ordi- 
ney miniſters of Juftice are. 


sSxcr. 5 This rule is not e to thoſe who are Sect, g. 


: preſent ſo as to have ocular proof of the fact, or to thoſe 
who firſt come to the knowledge of it. For if in theſe 
- Caſes. freſh Juit be made, and à fortiori if hue and cry be 
C U 3 levied, 


F 
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Chap, VIII. levied, all who join in aid of thoſe who began the pur- 
ſuit are under the ſame protection of the Jaw as the others 
are, and ſtand in every reſpect upon the ſame foot. Other- 
wiſe no man of common prudence would join in the pur- 
ſuit ; and many great offenders would eſcape the hands 

of juſtice. 
x Hale 464. A robbery is committed on the highway or elſewhere, 
the country upon notice riſeth and purſueth the robbcrs, 
who turn and make reſiſtance, and in the ſtruggle one of 


the robbers is killed; this on the part of the purſuers is 


Juſtihable homicide. But on the other hand, if one of 
the purſuers is killed by the robbers or any of them, it 


will be murder in the whole gang joining in ſuch reſiſlance, 
whether preſent at the murder or at a diſtance, but taking 


a part in ſuch reſiſtance. The law is the fame in caſe of 
hue and cry duly levied, „„ 


| Sect. 6. Sxcr. 6. Nor is this ſpecial protection of the law 


confined. to caſes of a mere criminal nature, where the 
publick peace is broken or endangered, The miniſters of 
juſtice in civil ſuits, under proper limitations which ſhall 
be conſidered, are intitled to the ſame protection for them. 
. ſelves and followers, and upon the ſame principles of 
political juſtice. 

But theis rules require ſome farther explanation. 


Zert. 7. Ser. 7. With regard to ſuch miniſters of juſtice 
who in right of their offices are conſervators of the peace, 
and in that right alone interpoſe in the caſe of riots or 

adaffrays, it is neceſſary, in order to make the offence of 

Kel, 66, 113. killing them amount to murder, that the parties concern- 
ed ſhould have ſome notice with what intent they inter- 
= otherwiſe the perſons engaged may in the heat and 

{tle of an affray imagine that they came to take a part 
in it. But in theſe cafes a ſmall matter will amount to 


: eee, a due notification. It is ſufficient if the peace be command. 


ed, or the officer in any other manner declare with that in- 
tent he interpoſeth. Or if the officer be within his proper 
diſtrict, and known or but generally acknowledged to bear 

the office he aſſumeth, the law will preſume, that the par- 


ty had due notice of 28 intent, eſpecially if it be i = 
the 
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the day- -time. Tn the night ſome farther notification is 
neceſſary, and commanding the peace, or uſing words 
of the like import notifying his bufinefs will be ſufficient, 
I remember a ſaying of a very learned judge, That a 
conſtable's fal will not make a conſtable. This is very true, 
But if a miniſter of juſtice be preſent at a riot or affray 
within his diſtrict, and, in order to keep the peace, pro- 
| duce his ſtaff of office, or any other known enſign of 
| authority; ; this, I conceive, will be a ſufficient notifica- 
tion with what intent he interpoſeth. And if, after this 
notification, refiſtance 'is made, and he or any of his 


311 
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aſſiſtants killed, it will be murder in every man who : 


Joined in ſuch reſiſtance. 

And in the cafe of arreſts upon proceſs, whether by 
writ or warrant, if the officer named in the proceſs give 
notice of his authority, and reſiſtance be made and the 
officer killed, it will be murder; if in fa& ſuch notifi- 
cation was true and the proceſs legal. For after ſuch no- 


tification the parties oppoſing the arreſt acted at their own 


ril. | 
og perſons interpoſing in caſe of ſudden affrays 
for parting the combatants and preventing bloodſhed muſt 
undoubtedly give expreſs notice of their friendly i intent, 
for the reaſon given above. | 


| Sect. 8. I have ſaid above by way of caution, „ Ihe 
pProceſt be legal. But I would not be underſtood to mean 
any thing more than, provided the proceſs, be it by writ 
or warrant, be not defective in the frame of it, and iſſue 
in the ordinary courſe” 9 of juſtice 2 a court or magiſtrate 
having juriſdlictiom in the caſe. There may have been er- 
ror or irregularity in the proceeding previous to the iſſuin 
of the proceſs ; but if the ſheriff or other miniſter of Fa 
tice be killed in the execution of it; this will be murder. 
For the officer, towhom it is directed, muſt, at his peril, pay 
obedience to it. And therefore if a capias ad ſatisfacien- 


dum, fieri facias, writ of aſſiſtance, or any other writ 


of the like kind iſſue directed to the ſheriff, and he or 
any of his officers be killed in the execution of it, it is 
ſukkcient upon an indictment for this murder to produce 


the writ and v warrant, without thewing the judgment or 
| 14 | decree, 


Sect, 3, 


(9 Co. 68, a. 
1 Hale 437.) 
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ASC. aud 1 
decree. So ruled by Lord Harduwicke in the caſe of one Ro- 


ers * at the ſummer aſſizes in Cornwall in the year 1735. 
And in the caſe of a warrant from a juſtice of the 


| peace, in a matter wherein he hath juriſdiftiin, the perſon 


(1 Hale 460.) 


v. 135. 
SQ 9. 


(1 Hale 457.) 


Sect. 10. 


Ls. Raym. 1296. 


executing ſuch warrant is in like manner under the ſpe- 
cial protection of the law; though ſuch warrant may have 
been obtained by groſs impoſti ion on the magiſtrate, and 
by falſe information touching matters ſuggeſted in it. See 
the caſe of Richard Curtis before reported. | 

SECT. . But if the proceſs be defective in the frame 
of it, as if there be a miſtake in the name or addition of the 
perſon on whom it is to be executed, or if the name of 
ſuch perſon, or of the officer be inſerted without autho- 
rity, and aftey the iſſuing of the proceſs, or the officer ex- 
cced the limits of his authority, and be killed ; this will 
amount to no more than manilaughter in the porſon wi. Loſe 
liberty is ſa invaded. 

Hou far other perſons, eſpecial] y mere ſtrangers, inter- 
poting in behalf of the party whoſe liberty is invaded, will 

e intitled to the ſame indulgence, . great con- 
ſideration. 

SECT. 10. The doctrine advanced i in ha caſe of the 
Queen againſt Tooly and others hath, I conceive, carried 
the Jaw in favour of private perſons efficiouſly interpoſing 
farther than ſound reaſon, fouided inthe principles of true 
policy, will warrant. I fay effcioufly interpoſing, becauſe 
the interpoſition of private perſons in the caſes I have 
mentioned, for preſerving the peace and preventing blood- 
ſhed, ſtandeth upon a quite different foot. 

In Tooly's caſe, the impriſonment of the woman was 
certainly unjuſtifiable. The conſtable + was out of his 


— = — —_— — * 


* This man by the belp of a gang of deſperate > fellows 
ſtood out a long time in a chancery-ſuic, and kept poſſeſſion 
of the premiſes in queſtion againſt all manner of proceſs. At 
length the ſheriff attended by the pee comttatus 8 
to execute the proceſs, three of the poſe were killed by as Ha 
ſome of his gang, he preſent and abetting. For theſe murders 
he was tried and convicted. In the courſe of the trials the writ 
of execution, the injunction for delivering poſſeſſion, and the 
writ of aſſiſtance were read in evidence, but not the decree. The 


jadge being apprehenſive of a 888 he was by ſpecial order 


executed the.next day. 

+ I uſe the term conſtable merely for the ſake of 8 
for the man was no conſtable in the precinct where the arreſt 
and impriſonment were. 


precinct, 
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precinct, and had no ſpecial warrant for what he did; 
nor had the woman at that time miſbehaved. His aſ- 
ſiſtant therefore was not under the ſpecial protection of 
the law I have mentioned. But whether this illegal im- 
priſonment was in the eye of the law a ſufficient provoca- 
tion to the defendants, who were flrangers to her and her 
caſe, is yet to be conſidered ; for all voluntary felonious 
homicide without a provocation is undoubtedly murder, 
It was holden by ſeven of the judges againſt five, that 
it was a ſufficient provocation. For, ſaid Holt in giving 
judgment, „ if one be impriſoned upon an unlawful au- « 
<< thority, it is a ſufficient provocation to all people out of 
«© compaſſion, much more where it is done under colour of 
„ juſtice; and where the liberty of the ſubject is invaded, 
< it is a provocation 1 all the ſubjecis of England. A man 
«© ought to be concerned for magna charta and the laws; 
and if any one againſt law impriſon a man, he is an 
„ offender againſt magna charta.” 
The caſes of Sir Henry Ferrers's ſervant and of -Hoptin 
Hugget were cited by the chief juſtice in his argument, 
and greatly relied on. But thoſe caſes do not, in my opi- 
nion, warrant the doctrine in the latitude here laid down. 


| Chap vm. 


In the former, a quarrel ariſing between the ſervant Cm. car. 371. 


and the officer after Sir Henry had ſubmitted to the arreſt 
and was put into a place of ſecurity, they fought and the 
officer in this affray was killed. It doth not appear up- 
on what provocation the quarrel and affray began, and 
the report maketh it highly probable, that no reſcue was 
thought of or attempted. The words are,“ The ſervant 
in ſeeking to reſcue him As was PRETENDED killed 
6c the: omen: { 

If the matter of the Gwe was a mere pretence, and, 
for aught appearing by the ſtate of the caſe, it was no 
more than a pretence, the caſe was clearly manſlaughter, 
homicide upon a ſudden affray; without entering into the 
queſtion touching the inſufficiency of the writ or warrant. 
The reporter doth indeed mention this matter as an in- 
gredient in the caſe; but general rules thrown out in 

argument, and carried farther than the true ſtate of the 
caſe then in judgment requireth, have, I confeſs, no . 


weight with me. 1 6 
| 0 
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1 Hale 465. 
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DISCOURSE II. 


I do not ſay, that incompetent reaſons, where better 
might have been given, derogate from the authority of the 
judgment; but they certainly derogate from the authori- 
ty of the rule upon which the judgment is ſuppoſed to be 
founded. 

Hugget's caſe likewiſe, as ſtated by Hale, was clearly 
n a ſudden quarrel and affray, and a com- 
bat between him and an aſſiſtant of the preſs-maſter up- 
on ſome rudeneſs offered or ſuppoſed to be offered on the 
part of the affiſiant ; upon which, ſaith Hale, a quarrel 
aroſe between them, and in the end the aſſiſtant was 
killed &. 

I take the liberty of adi asI go on, that Hale, 
who at the conference concurred with thoſe who were of 


opinion, that the caſe amounted to manſlaughter only, 
. doth not ſay a ſyllable touching the provocation which 


an act of. oppreiſion towards individuals might be ſuppo- 
fed to give to the byſtanders; and he certainly repreſent- 
eth the-cafe in the light it appeared to him at that, time, 
as 4 ſudden quarrel upon ſome rudeneſs offered by the 
preſs-maſter's aſſiſtant. 

The caſe, as it is reported by Lahn. doth indeed t turn | 
upon the illegality of the impreſs, and the provocation 
ſuch an act of oppreſſion may be preſumed to give to 
every man, be he ſtranger or friend, out of mere compal- 
lion to endeavour a reſcue. And ſay the major part of the 
judges, if in ſuch erdeauvour of reicue they kill any one, 
ſuch killing will be manſlaughter. 

In this cafe the judges were divided i in opinion, four 
that it was murder, eight that it was manſlaughter +. 

SECT. 11. Without entering at preſent into the 
merits of this caſe, I think Tooly's ; differed widely from it, 
In this, ſwords were drawn, and a mutual combat en- 


ſued, The blood was overheated in the affray before a 


mortal wound was given. In Tooly's, the ſoldiers at the 


8 Kehyng faith ſwords were drawn on both ſides, and they 
foughr. 
+ Theſe judges ſaid at the conſerence, That as then adviſed 
they were that opinion; but they would not be bound by it. I he 


reporter and the other judges of the King's Bench, after hear- 


ing counſel upon the ſpecial verdict, adhered to their former 
opinion, that it was murder. But out of deference to the ma- 
Jority they admitted the defendant to his ciergy, (See the caſe 
as ſtated by Holt. Kel. 137 ) 


beſt | 
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firſt meeting with the conftable drew their ſwords upon Chap. vul, 


him unarmed againft ſuch weapons; but they ſoon: put 
them up appearing to be pacified, and cool refteQion 
| ſeemed in ſome meaſure to have taken place. At the ſecond 
meeting the deceaſed received his death's wound before a 
blow was given, or, for aught appeared, offered on the 
part of him or any part of his party. 

In Hugget's cafe a reſcue ſeemed to be practicable at 
the time the affray began. And it is obſervable, that the 
judges who held it to be manſlaughter put the point upon 
an endeavour 10 reſcue. I will not ſay, that the poſſibility 
of a reſcue was a ſufficient motive to endeavour at it, but 
till there was a poſſibility, which might induce the men 
to attempt it. But in Too{y's the caſe was quite otherwiſe, 
_ unleſs the ſoldiers could hope to force the roundhouſe; 
for the woman was there ſecured before the ſecond en- 
counter, and before the deceaſed appeareth to have taken 
any part 'n the affair. So that the ſecond aſfault on the 
conſtable ſeemeth rather to have been grounded upon re- 
fentment or a principle of revenge for what had' before 
| paſſed, than upon any hope or endeavour to aflift the 
8 . 


Ser. 12. I have been longer on this caſe than I Sect. 12, | 


ſhould have been, had I not thought the doctrine advan- 
ced in it utterly inconſiſtent with the known rules of law 
touching a ſudden provocation in the caſe of homicide 
and, which is of more importance, inconſiſtent with the 
principles upon which all civil government is founded 
and muſt ſubſiſt. 

The indulgence ſhewn to the firſt eralbort of paſſion 
in theſe caſes is plainly a condeſcenſion to the frailty of 
the human frame, to the furor brevis, which, while the 
frenzy laſteth, rendereth the man deaf to the voice of rea- 
fon. The provocation therefore which extenuateth in the 
caſe of homicide muſt be ſomething which the man is 
conſcious of, which he feeleth and reſenteth at the in 
the fact 1888 he would extenuate is committed ; not — 
time or accident may afterwards bring to light. Now 
what was the caſe of Tooly and his accomplices, ſtript of 
a * of words and the colourings of art: ficial reaſon- 
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Sect. 13. 


DISCOURSE I. 
ing? They ſaw a woman, for aught appears, @ perfect 


 firanger to them, led to the roundhouſe under a charge 


of a criminal nature. This upon evidence at the Ola 


Bailey, a month or two afterwards, cometh out to be an il- 


legal arreſt and impriſonment, a violation of magna char- 
ta; and theſe ruffans are preſumed to have been ſeized, 

all on a ſudden, with a ſtrong fit of zeal for magna charta 
and the laws; and in this frenzy to have drawn upon the 
conſtable and ſtabbed his aſſiſtant. 

It is extremely difficult to conceive, that the violation 
of magna charta, a fact of which they were totally ignorant 
at that time, could be the provocation that led them into 
this outrage. 

But admitting, for argument-ſake, that it was, we all 
know, that words of reproach, how grating and offenſive 
foever, are, in the eye of the law, no provocation in the 
caſe of voluntary homicide. And yet every man who hath 
conſidered the human frame, or but attended to the work- 
ings of his own heart, knoweth, that affronts of that kind 


pierce deeper and ſtimulate in the veins more effectually 


than a ſlight injury done to a third perſon, though under 
colour of juſtice, poſſibly can. The indignation that kin- 
dleth in the breaſt in one caſe is inſtinct, it is human in- 
firmity, In the other, it may pofſibly be called a concern 
for the common rights of the ſubject; but this concern, 


when well founded, is rather founded in reaſon and cool 


reflection than in human infirmity. And it is to human 
infirmity alone that the law indulgeth in the caſe of a 
ſudden provocation. | 


sSxcr. 13. But if 2 malen for the: common. riahes 
of the ſubject in the caſe of individuals muſt, againff all 


experience, be preſumed to inflame beyond a perſonal af- 


front, let us ſuppoſe the caſe of an upright and deſerving 
man, univerſally beloved and eſteemed, ſtanding at the 
place of execution under a ſentence of death manifeſtly unjuſt. 
This is a caſe that may well rouſe the indignation, and 


excite the compaſſion of the wiſeſt and beſt of men. But 


wiſe and good men know, that it is the duty of-private 
ſubjects to leave the innocent man to his lot, how hard 
foeyer f it may be, without ny eats a reſcue ; for other- 
| wiſe 


j 
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wiſe all government would be unhinged. And yet, what chap. vm. 5 
proportion doth the caſe: of a falſe impriſonment for a 

ſhort time, and for which the injured party may have an 

5 adequate remedy, bear to that 1 have now put? 


"AY 14. What I hae now faid fagupthord a Seck. 14. 
thought which I will mention, and ſubmit to farther 
conſideration. 

I am firmly perſuaded, that in caſes ſuch as theſe a ge- 
neral ſubmiſſion to the known badges of authority exact- 
ed from all perſons, ſtrangers to the party ſuppoſed to be 
injured or his cauſe, would greatly conduce to the ſtabi- 
lity of government; in the fate of which all private 

rights are involved. On the other hand, an undue 

_ countenance given to a ſpirit of popular oppoſition, up- 
on the principles of FALsE PaTRIOTISM, hath a fatal 
tendeney to looſen the reins of government, and to throw 
matters into general confuſion. 

This is a conſideration of great importance; and if 
the reader will apply it to the caſes of Hugget and Tooly, 
and the reaſoning on them, he will not find it difficult to 
determine on which fide the juſtice of the caſe, that juſ- 
tice I mean which 1 is due to the publick; doth PRIN: 
rate. 

There is 3 a juſtice due to the communi- 
ty, founded in the intereſt every individual hath in the 

publick tranquillity ; which once deſtroyed, all private 
rights will ſink and be abſorbed in the general wreck. 
And if the common rights of the ſubject are ſuppoſed to 
be the object in view, (it is an object which deſerveth the 
attention of all wiſe and good men at proper ſeaſons, and 
under thoſe limitations which wiſdom and a juſt concern 
for the publick will ſuggeſt), let it be remembered, that 
| liberty is never more in danger than when it vergeth i in- 
to licentiouſneſs. Cæſar cheriſhed a ſpirit of licentious 
popularity againſt the Senate, Cromwell cheriſhed the 
ſame ſpirit againſt Crown and Senate; both ſet up a 
tyranny of their own ſubverſive of true liberty, which 
ever muſt be founded in law, and protected by it. 
Theſe conſiderations have led me into a free, and per- 


en too prolix, examination of the onen of learned 
men, 


Gro. Jac. 194. 
2 Inſt. 52. 172. 


Sect. 16. 
1 Hale 490. 


SA, 17. | 
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men, whoſe merit I eſteem, and to whoſe 1 memory I aan 
Conſtantly pay 4 proper es. 


Sxcr. 15. In the caſe of private perſons uſing their 
endeavours to bring felons to juſtice, theſe cautions ought 
to be obſerved. . f 

That a felony hath been actually committed. For if 
no felony hath been committed, no ſuſpicion, how well 
ſoever grounded, will bring the perſon ſo inter poſing with 
in the protection of the law 1 in the ſenſe I have already 
Rated and explained. 


SECT. 16. Suppofing a 8 to have been actually 
committed, but not by the perſon arreſted or purſued 
upon ſuſpicion, this ſuſpicion, though probably well 
founded, will not bring the perſon endeavouring to ar- 
reſt or impriſon within the protection of the law, ſo far 
as to excuſe him from the guilt of manſlaughter, if he 
killeth, or on the other hand to make the killing of him 
amount to murder. I think it would be felonious homi- 
cide, but not murder, in either caſe; the one not hav- 
ing uſed duediligence to be apprized of the truth of the 
fact; the other not having ſubmitted and rendered him- 
ſelf & juſtice, fince, if his caſe would bear it, he might 


have reſorted to his ordinary remedy for the falſe e 


ſonment. 


SECT. 17. But if 4, being a peace-officer, hath a a 
warrant from a proper magiſtrate for the apprehending of 
B. by name upon a charge of felony, or if B. ſtandeth in- 
dicted for felony, or if the hue and cry be levied againſt 

. by name; in theſe caſes, if B., though innocent, flieth, 
er turneth and reſiſteth, and in the ſtruggle or purſuit is 
killed by H. or any perſon j joining in the hue and cry, the 
-perfon fo killing will be indemniſied. And on the other 
hand, if A. or any perſon joining in the hue and cry is 
killed by B. or any of his accomplices jaining in that aui- 
wage, ſuch occiſion will be murder; for A. and thoſe 
joining with him were, in this inſtance, in the diſcharge 
of a duty the laworequireth from them, and 2 to 


. OA in — of: a 7 neglect of it. s 
| ECT. 
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Ch vnt, 
beer. 18. With W to the miniſters of Wd 18. 


executing the ordinary proceſs of the law, and likewiſe to 


private perſons endeavouring to arreſt or impriſon in the 
_ caſes have mentioned, it behoveth them to he very care- 
ful that they do not miſbehave themſelves in-the diſcharge 
of their duty; for if they do they may forfeit this ſpecial 
protection I have been ſpeaking of.“ 
One inſtance of their miſbehaviour, which hath been 
the ſubject of litigation, is that of breaking open win- 
dows or doors, in order to arreſt, And as this is a mat- 
ter of general concern, I will be a little more W 
though brief, upon it, 


Srcr. 19. The officer cannot juſtify the breaking Sed. 19. 


open an outward door or window in order to execute pro- 


ceſs in a civil ſuit. If he dath he is a treſpaſſer. But if (a Roll, Rep. 
he findeth the outward door open, and entereth that 137, Palm. g. 


way, or if the door be opened to him from within, and 


1 Hale 458,459. 


he entereth, he may break open inward doors if he find- 


eth that neceſlary i in order to execute his proceſs. 


The books ſay, that a man's houſe is his caſtle for 


ſafety and repoſe to himſelf and family; and conſequent- 
ly the officer, in the caſe 1 have put, being a treſpaſſer, 


cannot be ſaid to be acting in the diſcharge of his duty, 


at the time and in the very inſtance in which he is com- 
mitting a treſpaſs. Theſe ſuppoſitions are inconſiſtent, 
and deſtroy each the other. But if he findeth the door 
open, or gaineth admiſſion from within, he having a 
lawful call to the place, as he certainly hath, cannot be 
a treſpaſſer in entering the houſe, and conſequently may 
remove any obſtruction he meeteth w in wn 
the buſineſs he came about. : 


SECT. 20. The rule, that 3 * is 1 Seft. 20. 


caſtle, when applied to the caſe of arreſts upon legal 
| proceſs, hath been carried as far as the true principles of 
political juſtice will warrant; perhaps beyond what in the 
ſcale. of 1 reaſon and d good young: oy will 1 


OE rn 
— — 


dee Chap. 6. on the 1 of Stabbing, the caſe of a 
bailiff who puſhed violently and abru pour into a gentleman's 

> chamber i in order to arreſt him. 
But 


320 0D 1 - 
Chap, vm. But in caſes of life we mult adhere to rules well- known 
and long eſtabliſnet. or 

But this rule is not one of thoſe which will admit of 

any extenſion. It muſt therefore, as I have before hint- 

ed, be confined to the breach of windows and outward 

doors intended for the ſecurity of the houſe againſt perſons 

from without endeavouring to break i in. | 


Sect. 21. Srcr. 21. It muſt likewiſe be confined to a breach 
5 Co.93 of the houſe in order to arreſt the occupier, or any of his 
(2 Hale x17.) family who have their domicile, their ordinary reſidence 
| there. Forif a ſtranger, whoſe ordinary reſidence is elſe- 
where, upon a purſuit taketh refuge in the houſe of an- 
other, this is not his caſtle, he cannot claim the benefit of 


e e in it. 
„ Ser. 22. The male is likewifs confined to the caſe 
Salk. 79. of arreſts in the firſt inſtance. For if a man, being g legally 
arreſted, (and laying hold of the priſoner and pronoun- 
6 Mod. 173. cing the words of arreſt is an actual arreſt) eſcapeth from 
L4 Raym. 1028, the officer, and taketh ſhelter though in his own houſe, 
(2 Roll R. 138. the officer may, upon freſh ſuit, break open doors in or- 
— 459. der to retake him, having firſt given due notice of his 
buſineſs and demanded: admiſſion, and been refuſed. 
And let it be remembered, that not only in this but in 
every caſe where doors may be broken open in order to 
© arreſt, whether in caſes criminal or civil, there muſt be 
ſuch notification, demand and refuſal, before the parties 
| concerned proceed to that extremity. 
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Vect. 235 en 3. The mals already mentioned wat like- 
wiſe be:confined to the caſe of arreſts upon proceſs in ci- 
vil ſuits. For where a felony hath been committed or a 
dangerous wound given, or even where a miniſter of juſ- 
tice cometh armed with proceſs founded on a breach of 
the peace, the party's own houſe is no ſanctuary for him; 
doors may-in any of theſe caſes be forced, the notifica- - - 
tion, demand, and refuſal before-mentioned OY been 
previouſly made. | 
In theſe caſes the jealouſy with which the. Jaw. watch- 


eth over the publick tranquillity, alaudable jealouſy it is), 
the 


4 
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OF HOMICIDE. as 
the principles of political juſtice, I mean the juſtice whick Chap. VIII. 
is due to the community, ne maleficia remaneant impunita, 

all conſpire to ſuperſede every pretence of private ineon- 
venience; and oblige us to regard the dwellings of ma- 
lefactors, when ſhut againſt the demands of publick 

juſtice, as no better than the dens of thieves and murde- 

rers, and to treat them accordingly. | 

But bare ſuſpicion touching the guilt of the party will 

not warrant a proceeding to this extremity, though a fe- 

lony hath been actually committed; unleſs the officer 

cometh armed with a warrant from a magiſtrate grounded 

on ſuch ſuſpicion, N 3 


xcr. 24. Gaolers and their officers are under the Sect, 24, 
ſame ſpecial protection that other miniſters of juſtice are. 
And therefore if, in the neceſſary diſcharge of their duty, 
they meet with reſiſtance, whether from priſoners in ci- 
vil or criminal ſuits, or from others in behalf of ſuch pri- 
ſoners, they are not obliged to retreat as far as they can 
with ſafety, but may freely and without retreating repel 
force by force, And if the party ſo reſiſting happeneth 
to be killed, this on the part of the gaoler, or his officer, 
or any perſon coming in aid of him will be juſtifiable 
homicide, On the other hand, if the gaoler, or his 
officer, or any perſon coming in aid of him ſhould fall 

in the conflict, this will amount to wilful murder in all 
| perſons joining in ſuch reſiſtance. It is homicide com- 
mitted in defiance of the juſtice of the kingdom. 


- SECT. 25, But in regard to the great power theſe Sect. 23. 

officers have, and, while it.is exerciſed with moderation, | 

ought to have over their priſoners, the law watcheth with 

a jealous eye over their conduct. And therefore if a pri- 

ſoner under their care dieth, whether by diſeaſe or acci- ( Hale 444. 

dent, the coroner upon notice of ſuch death, which no- 2 Hate 57.) 

tice the gaoler is obliged. to give in due time, ought to 

reſort to the gaol, and there upon view of the body make 

inquiſition into the cauſe of the death; and if the death 

| was owing to cruel and oppreſſiye uſage on the part of the 

gaoler or any officer of his, or, to ſpeak in the language 

of the law, to dureſs of impriſonment, it will be deemed. 
EE a OE ä 
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DISCOURS E HI. 


vilful murder in the perſon guilty of ſuch dureſs. 1 ſay 


the perſon guilty of the dureſs, becauſe though in a civil 
ſuit the principal may in ſome caſes be anſwerable in da- 


mages to the party injured through the default of the de- 


puty upon the principle of reſpondeat ſuperior; yet in a. 
capital proſecution, the ſole object of which is the pu- 
niſhment of the delinquent, each man muſt anſwer for his 
own acts or defaults. . | | 
The inſtances of oppreſſion, which may fall within the 
rule of dureſs of impriſonment, are as various as a heart 
cruelly bent upon miſchief can invent, I will mention 
two which have lately come in judgment. A gaoler, 
knowing that a priſoner infected with the ſmall-pox lodg- 


ed in a certain room in the priſon, confined another pri- 
ſoner, againſt his will, in the ſame room. The ſecond 


priſoner, who had not had the diſtemper, of which the 
gaoler had notice, caught the diſtemper, and died of it. 
This was very rightly holden to be murder in the gaoler. 
Another ſtraitly confined his priſoner in a low damp 
unwholeſome room withoutallowinghim the common ne- 
ceſſaries of chamber-pot, &c. for keeping things ſweet and 
clean about him. The priſoner, having been long con- 
fined in this manner, contracted an ill habit of body, 
which brought on diſtempers, of which he died. This 
likewiſe was very rightly holden to be murder in the par- 


ty guilty of this dureſs. _ | 


Theſe were deliberate acts of cruelty, and enormous 


_ violations of the truſt the law repoſeth in it's miniſters of 


juſtice. HE 5 
Having, as I obſerved in the beginning of this chap- 
ter, already conſidered the cafes of murder which fall in 
and are connected with the lower ſpecies of homicide, I 
have now gone as far into the ſubje& of murder in gene- 


ral as I propoſe at preſent. - For I forbear to enter in this 


place into a minute conſideration of the caſe of principals 
in the firſt and ſecond degrees in murder, and alfo of thoſe 
who may be deemed acceſſaries before or after the fact; 
intending to conſider theſe matters at large under the 
head of Accomplices. Upon which occafion ſomething 
will be ſaid in general touching the participes criminis in 
the caſe of high treaſon and other — he 
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M 
Of Petit Treaſon. 
"AVING ſaid as much as I think neceſſary to 
ſay in this place upon the ſubject of murder in ge- 
neral, I come now to ſpeak of that aggravated kind of 
murder which our law hath diſtinguiſhed by the name 
of Petit Treaſon. EE. | 
Former writers, following the order they found in the 
ſtatute of treaſons, have generally choſen to treat of pe- 
tit, immediately after high treaſon, before they enter into 
the conſideration of any other ſpecies of homicide. I ſuſ- 
Ct, that this e ee ſmall as it may ſeem, hath _ x 
contributed to lead unwary people into an opinion, that 1 a 
tit treaſon is, in conſideration of law, an offence of a 
different kind from murder. I have therefore, in treating 
on the ſubject of homicide, choſen to begin with the 
loweſt ſpecies, and, following the order of law, to riſe 
gradually to murder; and ſhall conclude with, what I 
take to be in conſideration of law, the higheſt degree of 
that offence, murder aggravated by circumſtances of 3 
treaſonable kind, _ ES 2 ig - OS 
1 ſhall not enter into a detail of the ſeveral caſes provi 
ded for by that clauſe in the ſtatute of treaſons which re- 
lateth to this offence ; nor of thoſe which by conſtruc 
tion haye been brought within it. This part of the ſub- 
ject hath been ſufficiently ſpoken to by writers who have 
gone be fore me, and to them I refer the reader. 
I ſhall content myſelf with inquiring, and ſtating with 
as much preciſion as I can, in what reſpects the law con. 
| fidereth this offence as mere murder, and in what re- 
ſpects it may fall under a different conſigeration. 


S SECT. 1. An appeal of death will lie in the cafe of Sect. 2. 
petit treaſon, as well as in every other caſe of murder; | 

and the appeal chargeth, that the defendant felonies, pro- 

Aitoriè & ex malitid precogitats murdravit, And in the fones (w.) 425. 

caſe. of a wife killing her huſband, the heir ſhall have the * 


appeal, and ſhe, if convicted, ſhall be burnt. 
Ee Ro nd . 


| 
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Chap. IX. b 550 
Sect. 2. SECT. 2. If the defendant on arraignment ſtandeth 
mute, or refuſeth to plead, or peremptorily challengeth 
1 Hale 382. above 35, he ſhall ſuffer the pain fort & dure, as in caſe 
(2 Hale 263, of other ſelonies. 
316, 399.) 3 
Sect, 3. Scr. 3. Petit treaſon is conſidered as a ſpecies of 
8 a.) felony. And therefore at common-law, and before the 
ſtatute of 1 3 Rich. II. Pe. 2. c. 1. 1. interpoſed, a pardon of 
felony, without the exception * petit treaſon, pardoned. 
that offence; and at this day a pardon of murder doth 
the ſame. | 
Hale ſeemeth to have been once of opinion, that the ex- 
ception of murder in a ſtatu e- pardon, by which all felo- 
| nies are pardoned, without an expreſs exception of petit 
F treaſon, will not except petit treaſon; and that that 
_ offence will be pardoned. This he groundeth on an 
ey _ opinion in Dyer. But afterwards upon farther conſide- 
% ration he totally rejecteth that notion. 

The opinion in Dyer is grounded on a e 
of the true ſcope and intent of the act of general par- 
don of the 5 Eliz. *, by which all treaſons and other of- 
fences are pardoned by very general words with an ex- 
ception of ſome particular ſpecies of high treaſon, and of 
ATL MANNER of voluntary murders &c, without any ex- 

prefs exception of petit treaſon es nomine. But in this 
reſpect there is nothing very ſingular in this general par- 
don. For except that of the 50 Edu. III., which hath 
an exception of all treaſons whatſoever, there is not one 
before the 13 Eliz. which hath any general exception ap- 
plicable to the caſe of petit treaſon; unleſs it be com- 
prehended in the exception of voluntary murder, which is 
expreſsly excepted in all of them. 
It would be abſurd to imagine, that petit treaſon, the 
moſt aggravated kind of murder in the eye of the law, 
was intended to be pardoned by theſe acts, 12 in num- 
ber, paſled at different times in the compaſs of about 
200 years; and it would be equally abſurd to ſuppoſe, 
that, if it was not intended to be pardoned, no Care was 


1 Hale 378. 
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. The acts of 8 pdrdvn! are * at ts? in Rage. 8 
ſtatutes, and in all the 8 anterior to that collection. 5 
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taken to except it. And yet all theſe acts have pardoned Chap, IX, 
petit treaſon, if it be. not excepted under the denomina- 
tion of wilful murder. From whence, I think, it may be 
ſafely inferred, that in the judgment of thoſe parliaments | 
the offence of petit treaſon was —— unter the ex- 

ception of wilful murder. 

The exception of petit treaſon, es nomine, was firſt 
introduced by the 13 £1iz., probably ex abundanti caute- 
ld and with a view to this opinion in Dyer; and it hath 
been inſerted, together with the exception of wilful mur- 
der, in all the acts of general pardon from that time to 
the preſent. But it cannot be inferred from theſe later 
acts, that ſuch an expreſs exception was abſolutely neceſ- 
ſary, without ſuppoſing either that our anceſtors for about 
200 years together intended to pardon petit treaſon chile 
they con/tantly excepted wilful murder, or that they did. not 


know how to except it in a proper manner. 
There is a caſe in Dyer which hath been thought to Dy. 30. 


W the opinion, that the crime of murder is merged in 33 H. VIII. 
petit treaſon, and that a pardon of treaſon diſcharged it, 
_ notwithſtanding the exception of murder. But that caſe. 
proveth nothing like it. A wife about the 31 H. VIII. 
poiſoned her huſband; then came a general pardon, by 
' which treaſon was pardoned, but with an exception of 
wilful murder. The heir brought an appeal of murder, 
and it was adjudged; that the appeal did not lie, This 
caſe doth not prove, that murder is merged in petit trea- 
| ſon, but that both murder and petit treaſon were merged 
and extinguiſhed in the offence of high treaſon ; for at | 
-that time, by virtue of the 22 H. VIII., all wilful porfon- 22 H. VIII. c, 3. 
ing was high treaſon; and being ſo, the appeal“, not being is Raftal. - 
ſaved by the act, was barred, whether the — had 
been pardoned or not. 


sxcr. 4. A perſon guilty of petit treaſon may be in- Sec. 4. 
dicted of murder, for it is a ſpecies of murder; and ſuch 
facts and circumſtances, proved in the manner "the ſtatutes 
hereafter cited require, as would convict a man of mur- 
der will convict a wife or ſervant of petit i And 
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Vid. 8 Edw. Iv. an attempt to make e high 

| reaſon, and the offender to be burnt. The appeal tor relti- 
| tution is expreſsly ſaved, Cott. 684. | | 
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P. 104. 


4 St. Tr, 224. 


+ Hale 378 » 
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DTSCOVURSE It 
on the Other hand, upon an indictment for petit treaſon 
the jury may find, as the circumſtances tending to juſti- 
fy, excuſe, or alleviate come out in evidence, in the ſame 
manner as they do upon an indictment for murder. 

While the caſe of the King againſt Swan reported be- 


fore was depending, and before the ſecond bill was pre- 


ferred, a queltion was made whether Swan could be con- 


victed on the indictment for murder, if it ſhould come out 
in evidence; that he was ſervant to the deceaſed at the 
time the fact was contrived or committed; and conſe- 
quently that his offence was petit treaſon. 

There is a caſe cited in the printed trial of Cate and 


Moodburne, which; if fuch caſe there ever was, hath, as far 


as the authority of it goeth, determined that queſtion. 


At the Summer aſſizes at Dorcheſter 1712, a woman 


Vas indicted before Mr. Juſtice re“ for the murder 
% of another woman; upon evidence it appeared, that 

«© the perſon murdered was her miſtreſs, which made the 
<& crime petit treaſon. The judge directed this matter to 
de ſpecially found; and upon conference with all the 
ee judges it was bolden ſhe ought to be acquitted upon 
& this indictment, as ſhe according. y was, and was after- 
& wards indicted for petit treaſon, and convicted and 

executed.“ This caſe is not to be found in any re- 
port printed or MS. that I have met with, or heard of. 


Nor have I, upon a ſtrict i inquiry, met with any footſteps 


of ſuch caſe among the minutes of proceedings on the 


Crown: ſide in the county where the caſe is ſuppoſed to 


have ariſen; though the minutes from 1708 to 1722 have 
been carefully ſearched. For theſe reaſons and what is 


ſuggeſted in the marginal note I conclude, that no ſuch : 


Cafe ever exiſted. - 

Lord Chief Juſtice Hale 1s very full and expreſs on the 
other fide of the queſtion ; That a perſon who is guilty 
of petit treaſon may be indicted of murder, for it is a ſpecies 


en murder, ani a a Fer of e r _ ae 
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* Juſtice Eyre aid not go to the weſtern circuit in the Sum- 
mer 1712. Ward and Price went at that time. This infor- 
mation I have from Mr. N Clerk of Aline of the 
Weſtern Circuit. . 
4 , | Lord 5 
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Lord Chief Juſtice Coke, having cited the opinion in chap. Ix 


Dyer 235 before mentioned, ſaith, ** That petit freaſon is 
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© murder and more. And from thence it hath been in- 6 Co. 13, b. 


ferred, that petit treaſon and murder are, in conſideration 
of law, different offences, or that the crime of murder is 
merged in petit treaſon, But this inference will not hold, 
however true the chief juſtice's doctrine may be. There 


is undoubtedly, in conſideration of law, a Furr degree 


of malignity in the one than in the other, ariſing from that 
degree of allegiance, however low, which the murderer 
owed to the deceaſed at the time the fact was committed 
or conceived in his heart. But certainly. the difference in 
point of malignity between murder and manſlaughter is 
infinitely greater; and conſequently in that reſpect it may 


with equal propriety be ſaid, that murder is manſlaughter 
and mere. And yet in judgment of law they are the ſame 4 Co. 46. 


offence, differing only in the degree of malignity when 
conſidered in relation to one and the ſame fact. And b 
a parity of reaſon Lord Chief Juſtice Hale concludeth, 
that petit treaſon and murder are te be conſidered in the 
ſame light, as one offence, differing only in degree. 
ut though I am ſatisfied, that the law conſidereth pe- 
tit treaſon and murder as one offence, differing only in 
circumſtance and degree, yet whether it may be adviſa- 


Kel. 103, 1 
(x Hale 449.) 


2 Hale 246, 252. 


| ble to proceed upon an indictment for murder againſt a 
perſon plainly appearing to be guilty of petit treaſon is a - 


matter that deſerveth great conſideration ; and probably 
determined the attorney-general to prefer a freſh bill for 
petit treaſon in Swan's caſe, For though the offences 
are, to moſt purpoſes, conſidered as ſubſtantially the ſame, 
yet as there is ſome difference between them with regard 
to the judgment that is to be pronounced upon a convic- 
tion, and a very material one with regard to the trial, a 
| perſon indicted for petit treaſon being intitled to a peremp- 
tory challenge of 35, I think if the proſecutor be appri- 
zed of the true ſtate of the caſe, as he may be if he uſeth 
due diligence, he ought to adapt the indictment. to the 
truth of the fact. 5 


But if, through a miſtake on the part of the proſecutor, . 


or through the ignorance or inattention of the officer, a 
bill be preferred as for murder, and it ſhould come out in 
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Chap. IX, evidence, that the priſoner ſtood in that ſort of relation to 
the deceaſed which rendereth the offence petit treaſon, 1 
do not think it by any means adviſable to direct the jury 
to give a verdict of acquittal. For a perſon charged with 
à crime of ſo heinous a nature ought not to have the 

Chance given him by the court of availing himſelf of a 
plea of 75 acguit. In ſuch a caſe I ſhould make 
ho ſort of difficulty of diſcharging the jury of that indict- 
ment, and ordering a freſh indictment for petit treaſon. 
In this methcd the priſoner will have advantage of his 
peremptory challenges, and the publick juſtice will not 
ſuffer. And dn the other hand, in caſe of an indictment 
for petit treaſon, if it be proved, that the defendant killed 
the deceaſed with ſuch circumſtances of malice as amount 
to murder, but the relation of ſervant &c. is not proved, 

| I have no fort of doubt, that on ſuch an indictment the 
"  . Uefendant may be found guilty df murder and acquitted 

1 Hale 378, of the treaſon. For murder is included in every charge of 

52 184 petit treaſon, Jelonict, proditioriè & ex malitid præcegitat 
„„ f 

The treaſon is a circumſtance of aggravation, of which 
the defendant may be acquitted, and yet found guilty of 
the ſubſtantial part of the charge; juſt as a man upon an 

inditment for murder may be acquitted of that and found 

F of manſlaughter, ** Becauſe,” ſay the books, 

* manſlaughter is included in the charge of murder.” 
Iwill go one ſtep farther, I offer ic as my private opi- 
nion, which is ſubmitted to the judgment of the learned. 

Put the caſe that a perſon is brought to his trial upon an 

indictment for petit treaſon, and that one witneſs only 

can be produced, or that the proſecutor is not furniſhed 

| with any evidence except the depoſitions taken before the 
i&23P.&M. coroner, or informations taken on oath before juſtices of 

7 Mo p.&M, the peace purſuant to the ſtatutes; and let it be ſuppoſed, 

T. 10. that thoſe witneſſes ar? living but unable to travel, or kept 

IT . * 58. out of the way by the procurement of the defendant. What 

2 Mate 282. is to be dohe in this caſe ? Is the defendant to be acquit- 

ted of the whole charge? I think not. I think this evi- 

Via, Sect. 10. dence, though not ſufficient to convict of petit treaſon, 
is ſtill admiſſible evidence, and proper to be left to the 
jury as upon à charge of murder; and the jury, if they 


3 


OF HOMICEDE aw 
uke fatisfied, may find the defendant guilty of the mur- Chap. 1X 
der, and acguit him of the ee for the reaſons Ty 
now given. . "= SIG 
"Wy" rel publice ne e mal-ficia remaneant i impunita. 


en? 4. A wiſe or ſervant joining with a ſtranger in Bed. s. 
the ſame murder may be charged in one indictment, which 
could not be if their offences were not ſubſtantially the 
fame; and ſuch indictment concluding, that they feloni- 
re, preditio' ie & ex malitid precogitatd murdraverunt | is 885 Dalifon 16, and 
for both, reddends fingula . ngulis. 5 Swan's cale, 
A 
Bec. 6. Auter feits acquit or attaint upon an indict- Sect. 6. 
ment for murder is a good bar to an indi&tment for petit 2 Hale 246, 2x3, 
treaſon for * ſame fact, and ſo e Cs 5 3 Inſt. 213. 


src. 7. The 1 Edw. VI., which ouſteth clergy 1 in Sect, 7. 
the caſe of wilful murder, extendeth to petit treaſon and 
ouſteth that likewiſe; though petit treaſon is not eo nomine 
ouſted, and notwithſtanding the ſtatute reſtoreth clergy to 
all offences not therein enumerated which were intitled to 
it before the 1 H. VIII; for petit treaſon is a * -4 
murder. 
Lord Hale is clearly of this opinion, and. putteth a » Hale 305 
cafe which is not provided for by either of the acts of 
. VIII., and yet in his judgment cometh within the 
1 Edi. VI. It is the caſe of an outlawry. And he faith, 
In my opinion the ſtatute of x Edw. VI. taking away 
_ < clergy from perſons attaint as well as from perſons 
„ convict of murder doth extend to petit treaſon, which is 
in truth murder. And conſequently a perſon outlawed 
of petit treaſon, though not by the ſtatutes of the 23d 
or 25th H. VIII., yet by the ſtatute of Edw. VI. is 
«© exempt from clergy under the name of wilful murder.” 
The only uſe I make of this paſſage, (for his Lordſhip 
hath not here conſidered all the ſtatutes touching petit 
treaſon with his uſual accuracy,) is to ſhew, that his 
Lordſhip conſidered petit treaſon merely as a ſpecies of mur- 
der. And whoever will read the ſtatute of the 12 H. VII. 
cited underneath with any attention will ſee, that the le- 
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DISCOURSE II. 


giſlature conſidered 1 itin no other light than as an aggra- : 


vated murder. 
There is another caſe, which, I think, is not provided 


for by any of the acts anterior to that of. Ed. VI., and 


12 H. VII. c. 7. 


(It was ouſted by 


28 Hi. VIII. c. 1. 
and 32 H. VIII. 
30 


Sect. 8. 


muſt be wholly reſolved into that act. It is the caſe of 
petit treaſon committed by a perſon in holy orders. The 
_ of H. VII. is confined to lay-perſons. The words 
If any lay-perſon murder &c.” The 23 H. VIII. 
* excepteth perſons in holy orders, viz. of the order 
of bee or above; and the 25 H. VIII. is eyidently 
confined to perſons indicted and arraigned according to 
the ſtatute of the 23d. And therefore unleſs petit treaſon 
committed by a perſon in holy orders be ouſted by the 
1 Edw. VI. under the name of wilful murder, it remain- 


eth, for aught I — ſtill en to clergy. 


Sxcr. 8. I know an opition hath been entertained by 
ſome learned men, that principals in petit treaſon may be 


ouſted of clergy without ſuppoſing petit treaſon to be 


comprehended in the 1 £dw. VI. under the denomination 
of wilful murder. For they think, that the whole act of 


the 25 H. VIII. before cited is revived by the 5 and 6 


22 Co. 29. 


>, ; ak. 


Edw. VI. according to the opinion of Lord Coke in Pow!- 
ter's caſe, but that opinion is not well founded. Hale was 
once of the ſame opinion touching the revival of the 25 H. 
VIII. in toto, and grounded himſelf, on the authority of 
Pawlter's caſe *; who was denied his clergy upon a con- 
viction for the wilful and malicious burning of a houſe 
at Newmarket, whereby the greateſt part of the town was 


conſumed. | 
But in his fecond ha. he cefameth the RE, "+ OY 


tion of that caſe, and, totally rejecting Coke's opinion 


touching the revival of 25 H. VIII. in toto, concludeth, 

that no part of that act was revived except the clauſe con- 
cerning felons convicted of larciny in one county where 
the goods came into their poſſeſſion by robbery or burglary 


in another; and reſteth the ee of nne, s caſe 
- Upon a much ſafer bottom. | 


7%, Sce his Summary p. 232 to 235, and Hittory I — 570 


0 . | | 
. I wil 


to avoid obſcurity. 


«< felony, all perſons ſhall have the benefit of clergy 


Iwill, for the reader's ſatisfaction, ſtate the ſeveral acts chap. IX. _ 3 


mentioned in Petulter's caſe as ſhortly as I can, but ſo as 


The 23 H. VIII ouſted clergy in certain caſes therein 23 H. VIII, 
enumerated, among which the offence Powlter ſtood char- © * . 3. 
ged with is one. This act extended to principals and 


acceſſaries before the fact, being convicted by verdidt or 


confeſſion; but did not reach the caſe of perſons wilfully 
ſtanding mute or challenging peremptorily above twenty, 


or refuſing to plead directly to the indictment, 


To remedy this defect the 25 H. VIII. ouſteth ſuch 25 H 2 


offenders ſtanding mute of malice, or challenging perem :- 
torily above twenty, or refuſing to anſwer the indictment, 


in like manner as if they had pleaded not guilty, and had 


been ſound guilty according to the laws of the land. 


Thus far this ſtatute was merely auxiliary to the for- 
mer; it barely provided for caſes falling within the ſame 
rule of diſtributive juſtice, but omitted in the former act, 


probably through mere overſight. 


It then proceedeth in the 3d ſection to a caſe of a Ivia. f. z. 


5 quite different nature and entirely new; and enacteth, 
that perſons coming to the poſſeſſion of goods by robbe- 


ry or burglary in one county, and taken with the manner 
in another and there indicted of larciny, ſhall be ouſted 
in the ſame manner as if they had been indicted of rob- 
bery or burglary in the proper county; if it ſhall appear 
upon examination, that the goods were originally taken 


by robbery or burglary. 


| The 1ſt of Edw. VI. ouſted clergy in certain caſes y E. vl. c. 12. 
therein enumerated, and, for the moſt part, provided for ſ. 10. [> 
by the 23 H. VIII., but is totally ſilent as to the offence of 
zwilful burning of houſes; and, even with regard to the enu- 


merated offences, doth not extend to acceſſaries before the 


fact; and farther enacteth, That, in all other caſes of 
as 


t they might have had before the 24th day of April in the 
« Iſt year of King Hen. VIII.,“ which was the day he 


5 began his reign. 


Wilfal burning of houſes therefore, which had been 


ouſted by the 23d and 25th of Hen. VIII., was reftored to 
rlergy by this clauſe; and ſo were acceſſaries before the 


fact 
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DISCOURSE H. 

fact in all the offences therein enumerated; and perſons 

coming to the poſſeſſion of goods by robbery or burgla- 

ry in one county and convicted of larciny of the ſame 
oods in another were likewiſe reſtored to cler And 

from this clauſe and the act next cited the doubt in n Pow 

ters caſe arole, 

The 5th and 6th of Edw. VI. „ reciting that the 23d 
of H. VIII. did not extend to perſons committing robbery 
or burglary in one county and taken with the manner in 
another and there indicted of larciny; and reciting alſo 
the clauſe in the 25th of Hen. VIII. already cited, which 
had ouſted thoſe offenders; and farther, reciting the reſ- 
toring clauſe in the 1ſt of Edi. VI. already cited, by 
reaſon whereof, ſaith the act, Many perſons committing 
robbery or barglery i in one county and fiying into another and 
there taken with the manner and convicted of larciny, had 
been admitted to their clergy, to the great eniboldening and 
_— Vorting of SUCH OFFENDERS ; therefore, for redrej5 

2 it is enacted, That the ſtatute of the 25th 

H. VIII. touching the putting of SUCH or FEN 
« DERs from their clergy, and every, article, clauſe, or 
<< ſentence contained in the ſame touching clergy, ſhall, 
* TOUCHING SUCH OFFENCES, ſtand, remain, and be in 
<« full ſtrength and virtue, as it did beſwre che making of 
the ſaid ſtatute made in the 1ſt year of the King,” 

The point laboured by Coke in Powlter's caſe is, that 
this ſtatute revived the whole act of the 25th of Hen. VIII; 
and conſequently, that wilful burning, being named in the 
firſt clauſe among the offences enumerated in the act of 
the 23d, is ouſted by the general words every- article, 
_ or ſentence contained in the ſame, concerning clergy. 

thers, and among them Lord Hale, have been of 
opinion, that, general as the words may ſeem to be, they 


muſt, in the conſtruction of the ſtatute, be rofirnined to 


that particular miſchief, which, from the preamble, ap- 
peareth to have been ſingly i in the contemplation of the 
legiſlature, and for redreſs whereef the act was prefe Ha 


made. 
They have likewiſe concluded from the ſtrict penning 


of the enacting clauſe itſelf, that it extendeth only to ſuch 


of 


OF HOMICIDE. - 


of it and for that purpoſe are named in the preamble, that Chap, Ix. 
is, to perſons committing robbery or burglary in one 
county and flying into another and there convicted of 
larciny. 
The ſtatute of the 1ſt Edw. VI. did not, as I before ob- 
ſerved, extend to acceſſaries before the fack, who frequent- 
ly, in a juſt eſtimate of things, are more criminal than the 
principals. To ſupply this great defect the 4th and 5th 
of Ph. and Mary ouſteth theſe acceftaries in Murder and 4s Ph. & 
the other offences enumerated in the 1ſt of Edw.VI. and 4 
ſome others, and in the enumeration of particulars 
nameth the offence of wilful burning of houſes. 
The operation of this act, and what influence it had 
on Powlter”s caſe, will be preſently conſidered. 
Lord Hale, in the paſſage I laſt cited from him, ſaith, 
that the 23d H. VIII. never was revived with regard to the 
offence of wilful burning. This obſervation ſuggeſteth the 
great abſurdity of ſuppoſing the 25th H. VIII. to have been 
revived in toto without reviving the 23d. For both the 
acts, as far as concerneth this point, are to be conſidered 
as forming one entire ſyſtem of police with regard to the 
offences which are made the objects of them. The for- 
mer extendeth to the caſes which ordinarily occur, con- 
victions by verdict or confeſſion. The latter to ſuch as very 
ſeldom happen, and are omitted in the former through 
mere over-ſight, the caſes of fanding mute &c. This being 
the ſtate of the caſe, it is extremely difficult to conceive, 
that the legiſlature ſhould ſeriouſly intend to revive the 
one in toto without reviving the other; that they ſhould 
think of reviving a whole act, part of which is merely 
auxiliary to a former, without reviving that for the ef- 
fectuating of which the other was made. 
Hale having rejected the notion of the revival of the 2 5th 
#1. VIII. in toto addeth, Therefore the laſt, and Ithint, 
<6 the fureſt anſwer to the difficulty is, that the ſtatute of 
5 the 3d and 4th Ph. and M. taking away clergy in all (gn s.) 
s caſes from him that maliciouſly commands, hires, or 
„ counſels the wilful burning, doth, by neceſſary conſe- 4 
<6 quence, take away clergy | in all caſes TOs we principal 
750 alender, 5 
This 
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11 Co. 35, 4. 


q 'F'1 Co. 29, A. 
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xt Co. go, b. 


DISCOURSE II, 
This is the bottom upon which he, upon full conſi- 
deration of the point, thinketh it may be ſafely reſted, 


And, in truth, upon this bottom, and former precedents, 
which were carefully conſulted, I think it was reſted in 


Poꝛtulter s caſe, For though Lord Cole in his report of 


that caſe ſtrongly laboureth the point of the revival of 


the 25th H. VIII. in toto, and faith the court fo reſolved. 


yet it is very plain from his own report of the caſe, that 
others of the judges, how many or wyo he dypth not ſay, 
did not concur with him in that opinion. But when he 
mentioneth the ſtatute of Ph. and A., as one ground of 

the reſolution, he ſaith, This was taken by divers of 
the juſtices,” by whom or bow many he doth not ſay, c to 
de a good interpretation by the whole Parliament of all 


e the ſaid acts concerning this matter. For if the prin- 
<<. cipal ſhould have his clergy, it would be abſurd, and 
be what was never ſeen in our law, that clergy tzould be 


$ taken from the acceſſary before. And ſecondly, it would 
< be in vain to take away cle: gy from the acceſſary, and 


< leave the principal to have his clergy. For if the prin- 


te cipal hath his clergy before Judgment, the ey 


“ ſhall not be arraigned.” 


This reaſoning he faith had it's weight with divers 


of the judges : 0 molt probably it was, together with the 


conſtant practice in like caſes, the principal ground of the 


reſolution in that caſe. For if the caſe of a perſon plead- 
ing to the indictment was not within the 2 Sth H. VIII. 


but ſtood purely on the 23d, as undoubtedly it did, then 


the bare revival of the ſtatute of the 25th, ſuppoſing it to 
have been revived in tots, could not have affected the caſe 


of Powter ; * be Pleaded not guilty, and was convitied # by 


ver dict. 
Lord Cote e that the 23d H. VIII. is not re- 


vived by the 5th and 6th E. VI; Hale, as I before obſer- 


ved, faith the ſame: but Cite, ſtill preſuming that the 
25th is revived in toto, ſuppoſeth, that the caſe of a con- 
viction by verdict or con feſſion is within the letter of that act, 


The words, as he citeth them, are, He“ the perſon ſtand⸗ 
ing mute &c. ] “ ſhall loſe the benefit of clergy, in like 


„ manner as if he had directly pleaded ETC, and thereupon 


had been Wan guilty, according to the laws of the 


land,“ 


OF HOMICIDE. 


1c land- From this clauſe ſo cited he concludeth, that Chap, x. 


every perſon convicted by verdict or confeſſion, of any of 
the crimes mentioned in the act, is ouſted of clergy with- 
out recurring to the act of the 23d. 

A little more caution in this citation would have over- 
turned one branch'of his Lordſhip's concluſion, I mean 


with regard to a conviction upon a confeſfion. For the &c. 


here thrown in covereth ſome very material words, which 


the learned reporter in juſtice to the argument ſhould not 
have ſunk. The words of the act are, “ Shall loſe the 


benefit of clergy in like manner as if he had directly 
„ pleaded NOT GUILTY, and thereupon had been found 
* guilty, according to the laws of the land. Is here a ſingle 
word that reacheth the caſe of a confeſſion? Or can the 
clauſe by conſtruction be made to reach it ? Quite the 


contrary. The learned judge himſelf, in the page next 30, a. 


before, admitteth, that, had the 23d H. VIII. been fo 
worded, the caſe of a confeſſion could not bave been brought 
within that ac. By what rule of conſtruction therefore i is 
it brought within this ? 
And with regard to the true ſcope and rotating of the 
ſtatute, ſurely it was not the intent of it actum agere ; it 
was not to provide for the caſes of conviction by verdict 
or confeſſion, which the 23d H. VIII., then in full force, 
had effectually provided for. The plain intent was to 
provide for caſes net before provided for, the caſes of ſtand- 
bo mute &c, and none other; as any one may fee, who 
will conſider the nature of the act, and read it with * 
attention. 
| I was willing to enter ſomewhat E into the point 
of the revival of the 25th H. VIII., though perhaps it 


H hath led me a little too far from the ſubject I have been 


_ purſuing ; becauſe a great deal of the confufion and ob- 
ſcurity which hath been thrown over the law touching 
clergy, as it ſtood upon the acts of H. VIII. and Edu. VI., 
hath ariſen from conſidering the act of the 25th, and 
ſometimes even the 23d H. VIII., as revived; and from 
blending them with the ſtatutes of Edu. VI., as parts of 


one ſyftem of law anke the allowance or non-allow- 


ance of clergy. 
In my opinion both the ats were n e as 6 0 


concerned the allowance or 1 of clergy, by 
— 


„ 


335 


Chap. IX. 


Yoct. 9. 


Lib. AT. 7. 


DISCOURSE II. 


the reſtoring clauſe in the 1ſt of Edu. VI. already cited; 
till the 5th and 6th Edw. VI. in part, and for the hurpoſe 
before mentioned, revived that of the 25th, and the ſtatute. 
of Phil. and Mary put the matter out of doubt with re- 
gard to Arſon. 

Ihe judgment in Powlter's caſe was founded in ſound 
ſenſe, and upon legal principles, though not upon thoſe. 
which the learned reporter hath choſen to found it upon. 


gar. 9. From the rules here laid Jenin, kth what 
hath been offered by way of illuſtration of them, it ap- 
peareth, that the law conſidereth the offences of murder 
and petit treaſon as ſubſtantially the ſame offence, differ- 
ing only in degree. The latter aggravated by the allegi- 
ance, however low, which the murderer owed to the de- 
ceaſed ; and in conſequence of that circumſtance of aggra- 
vation, and of that alone, the judgment upon a convic- 
tion is more grievous in one caſe, than in the other; 
though in common practice no material difference is 
made in the manner of the execution, unleſs i in ſome very. 
ſpecial caſes, 

I remember a woman &, for the murder of her huſband 
under circumſtances of high and uncommon aggravation, 
literally burnt alive. And we are told, that in a caſe of pe- 


Bro. Treaſon, 15. tit treaſon the priſoner was, by n of the court, drawn 


Seek. 10. 


E Cathariae 3 Convicted at the Old Baile, Ari N 


immediately after ſentence from Mſiminſier- hall to Tyburn 
without the poor comfort of an hurdle, or any other 
thing to keep his head and body from the ground. This 
ſeverity the judgment, 10 le drawn, formerly imported; 
though now drawn upon an hurdle is become part of the 
Juggmene 1 in all caſes of treaſon. 


Scr. 10. There are, it muſt be ined, ſome i in- 
ſtances in which the law maketh a wide difference be- 
tween petit treaſon and murder, with regard to the trial 
and method of conviction. But that difference is not 
founded in the different nature of the offences, but en 
mere politive inſtitutions. 

The ſtatute of the 22 H. VIII. c. 14. reduced the perem- 
ptory en in the caſe of 2 treaſon to 20. The 


28 


OF HOMICIDE. 
28 Edw. III. c. 13., which extended to petit treaſon, i n- 
troduced the trial per medietatem linguæ. Both theſe ſta- 
tutes * were virtually repealed by the 1 & 2 P. A. 


c. 10., which provideth that 7n all caſes of treaſon the trial 


ſhall be according to the courſe and order of the common- 
law. This reſtored the peremptory challenge of 35. 
The 1 Ed. VI. c. 12. expreſsly requireth two wit- 
neſſes upon the indictment and at the trial, as well in the 
caſe of petit as high treaſon; and the 5 & 6 Edo. VI. 
c. 11. by general words extending to all treaſons, requir- 
eth, that the witneſſes, i living, ſhall be examined in 


337 


Chap. | IX, 


_ perſon upon the trial in open court. "Theſe ſtatutes are 


ſtill in force. And although ſome improvements have 


deen made by the ſtatute of King William, yet as that 


ſtatute extendeth only to the ſeveral ſpecies of high trea- 
ſon therein provided for, the caſe of petit treaſon ſtandeth 
ſolely on thoſe of Edw. VI. 


Upon the foot of the 5 & 6 Edi. VI. depoſitions of 


vi tneſſes taken by the coroner, or informations taken be- 
fore juſtices of the peace, and certified to the gaol-deli- 
very purſuant to the ſtatute, are not evidence whereon to 
ground a conviction for petit treaſon, if the party be liu- 
ing, though unable to travel or kept out of the way by the 
pritoner or by his procurement. N 

Theſe, I conceive, are the only inſtances wherein the 
law maketh a difference between the caſes of petit trea- 


142P.&M, 
c. 13. 5 

1 Hale 305. 

2 Hale 284. | 


ſon and murder; and this difference is plainly matter of 


politive inſtitution, and doth not ariſe out of the different 
nature of the offences. 


— 


* (It may deſerve to be conſidered, whether the argument in 
p. 237, 238, which proves that the proviſions made by the ſta- 
tutes of 1 Edu. VI. c. 12. and 5 & 6 Edw. VI. c. 11. in favour 
of the ſubject are not repealed by the ſtatute of 1&2 P. M. 
c. 10, will not likewiſe prove, that the trial per nedietatem lin- 
gue, introduced by the ſtatute of 28 Edav. III. c. 13, is not 
repealed by the ſtatute of P. MH. For the trial per medie- 
tatem linguæ was certainly intended in favour of the priſoner, 


But ſee Dyer 144. 3 {nft. 27. 1 Hale 316. 2 Hale 271.) 
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DISCOURSE m. 


Of AccoMPLICES in HIGH TREASON 
and other CAPITAL OFFENCES. 


CHAP L __ Chip. I. 


of Accomplices i in Treaſon, and of s preſent 
aiding and abetting in Felony. 


1 ND ER this head ſomething will be ſaid briefly 


touching the connection which in judgment of 
| law ſubſiſteth between principals and acceſſaries 
in felony, and the relation they ſtand in to each other. 
But I have in the title of this diſcourſe choſen to make 
uſe of the term accomplices; becauſe it taketh in all the 
participes criminis, as well in high treaſon as felony ; 
and in the latter, whether they are conſidered in trick 
legal propriety as principals in the firſt or ſecond degree, 
or merely as acceſſaries before or after the fact. 


Sect. 1. It is well known, that in the language of Sect, . 
the law there are no acceſſaries in high treaſon, all are 
principals. Every inſtance of incitement, aid or protec- 
tion, which in the caſe of felony will render a man an 5 
acceſſary before or after the fact, in the caſe of high 
treaſon, whether it be treaſon at common-law or b 
ſtatute, will make him a principal in treaſon ; unleſs the 
off be otherwiſe provided for by the ſtatute creating the —_ = _ 
_ offence, or where the ſpecial pennin of the act leadeth U . 
to a different conſtruction. EN YM en meh 
This rule hath long obtained, and will not now be 
| ces es but I think it a matter of great importance, 
that the rule be rightly underſtood; I mean with thoſe 
limitations which found ſenſe and common equity re- 
quire. For caſes have frequently happened, where an of- 
fender in the final iſſue of the proſecution may be conſider- 
* as s a principal i in treaſon ; and yet, during the interme- 
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3 lf. 9. 138. 


Chap. I. diate ſteps towards his conviction, he ought, from a prin- 


DISCOURSE In. 


Ciple of natural juſtice, to be conſidered merely as in the 
nature of an acceſlary before or after the fact. | - 
For inſtance, A. adviſeth B. to counterfeit the King's 
coin or ſeals, or indeed to commit any of the offences de- 
clared treaſon :by the 25 Zdw. III, and furniſheth him 
with means for that purpoſe; (that ſpecies of treaſon 
which in judgment of law falleth within the clauſe of 


compaſſing the death of the King, Queen, or Prince al- 


ways excepted :) if B., in conſequence of this advice and 
encouragement, doth the fact, A. is a principal in the 
treaſon ; for ſuch advice and aſſiſtance in the caſe of 
felony would have made him an acceſſary before the 
fact; and in high treaſon there are no acceſlaries, all 
are principals. But if B. forbeareth to commit the fact, to 
which he is incited, A. cannot be a traitor merely on ac- 
count of this advice and encouragement, though his be- 
haviour hath been highly criminal; for bare advice or in- 
citement, how wicked ſoever, unleſs in the caſes already 
excepted, will not bring a man within the ſtatute, where 
no treaſon hath been committed in conſequence of it. 

So in the caſe of aſſiſtance or protection ſuppoſed to 
be given to a traitor after the fact, the party knowingly 


_ affording ſuch protection, if the treaſon hath been in fact 


committed, will be a principal in treaſon for the reaſons 
already mentioned. But if a perſon lying probably un- 
der a ſuſpicion of guilt, conſcious of his own innocence, 
ſhould think it adviſable to withdraw and patiently to 


wait the iſſue of things when the ſtorm, which gathereth 


round him, ſhall be blown over; the party who received 
and harboured him, during his retreat, cannot be a traitor 
for ſo doing; provided the conduct of his friend ſhall ap- 
pear, upon examination, to have been blameleſs. 
Lord Chief Juſtice Cote, who, while he was in the 

ſervice of the Crown, ſeemeth to haye had no bowels in 
ſtate-proſecutions, when he layeth down and applieth the 
rule I have mentioned, that all are principals in treaſon, 
plainly goeth upon a ſuppoſition, that the treaſon, preſu- 
med to have been procured, was afterwards in fat? commit- 
ted ; or that the party ſuppoſed to have been knowingly 
received and harboured had been actually guilty of high 

4” ER _ treaſon, 


OF ACCOMP ENCES, -, 
8 treaſon. 
have gone upon any other ſuppoſition ; for it cannot be 
ſaid with any ſort of propriety, that a perſon procured an 
offence to be committed which in truth never was com- 
mitted ; or that any perſon knowingly, yiz. with a full 
Lnotoledge of a treaſon to have been committed, (that I take to 
be the legal ſenſe of the term knowinghy,) received and 
harboured the traitor, if ſuch treaſon neyer had been 
committed by him. | 

There needeth very little to e evince the truth of this 
obſervation more than to give a proper attention to the 
rule already mentioned, That every act which in the caſe 
of felony will render a man an acceſſary will in the caſe of 
treaſon make him a principal; eſpecially if we add to it, 


Ft would have been abſurd to the laſt degree to Ghap. 1. 


according to Lord Hale, that nothing ſhort 9 FE ſuch an att 1 Hale 239. 


- will. What circumſtance therefore is nęeceſſary to render 
à man an acceſſary in felony? Plainly this.” above all 
others, that the felony charged upon the principd! hath been 
in fact committed by him. For which reaſon no verdict 
can paſs againſt the acceſſary till the truth of this ſingle 
fact ſhall have been legally eſtabliſhed ; either by the con- 
viction of the principal if he continueth ameſnable to 
juſtice ; or by judgment of outlawry if he abſcondeth or 


Ayeth ; ; unleſs the acceſſary chooſeth to waye the benefit ( — Gaz. 


of the law, and to ſubmit to a trial. 

This rule is founded in good ſenſe and nabe Juſ- 
tice. The acceſſary is indeed a felon, but guilty of a fe- 

lony of a different kind from that of the principal. It is 

if I may uſe the expreſſion, a derivative felony connectec 

with and ariſing out of that of the principal and cannot 

exiſt without it. 

Whether the ſame et uitable rule 1s, by parity of rea- 
ſon, to be extended to treaſonable actions of a fimilar 
nature; I mean to ſuch as are of the derivative kind, and 
though in the language of the law ſtiled principal trea- 
| ſons, yet partaking of the nature of mere acceſſoria! of- 
| fences, cometh now. to be conſidered. This is the point of 

importance I hinted at in the outſet of this diſcourſe. For 
it in proſecutions for treaſons of this kind the ſame rule 
of equity be obſerved as in caſes of felony, it will become 
a matter of yery ſmall 1 * rtance to have been 9 
$$ y 
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Cro. Car. 583. 


1 H. VI. 5 b. 


2 Inſt. 590. 


DISCQURSE III. 
by what ſpecial technical expreſhon we are to deſcribe the 


offence. 
Lord Chief Juſtice Hale ſpendeth a whole chapter « on 
this point, which he intitleth, © Concerning principals 


and acceſſaries in high Wenden ” And though, in confor- 


O 


mity to the eſtabliſhed mode of nf he calleth every 


perſon who can any way be conſidered as an accomplice 
in treaſon a principal in it; yet, when he cometh to ſpeak 


of the courſe and order to be obſerved in the proſecution _ 
of the offenders, he conſidereth thoſe accomplices whoſe 


ſuppoled guilt is connected with and dependeth upon the 
real guilt of another in the light of mere acceſlaries; and 
ſtateth a few caſes by way of illuſtration and proof. 
A perſon is committed to priſon for high treaſon, the 
gaoler voluntarily ſuftcreth him to eſcape; or a ſtranger 
knowing of ſuch commitment breaketh the priſon and ſet- 
teth him at large; or knowingly reſcueth him after an 
arreſt and before he i is brought to priſon. In all theſe 
caſes the gaoler and the perſon breaking priſon or reſcu- 


ing, whom he in a paſlage I ſhall preſently cite calleth a 


kind of acceſſaries, are principals in treaſon, if the party 
impriſoned were really a traitor. If he were not ſo, it will 
be no treaſon in them; and therefore they ſhall not be 
arraigned till the principal offender be convict; for if 
he be acquitted of the principal offence the others ſhall 
be diſcharged. 

I have uſed the words knowing and knowingly, becauſe 1 : 
think that circumſtance is a neceſſary ingredient in the 
caſe. It is true it was reſolved in Benſtead's caſe cited 


Jones (W. 1455. here by the learned author and at p. 141, but, 1 think, not 


with entire approbation of the rule, that the party breaking | 
priſon would have been guilty of treaſon though he had 


Nor known that traitors were there. I am by no means ſa- 


tisfied with this opinion. For the ſingle anthority upon 
which this point is ſaid * to have been ſo ruled doth 
by no means warrant it. The book ex preſly ſtateth it, hat 


Bro. Treaſon 11. he party did know that traiters were there. And Brooke, 
who abridgeth the caſe, is expreſs to the ſame purpoſe, 


% Sciant gug traitors fucront en ceo.” And Cale, citing the 
ſame caſe, layeth a great ſtreſs on this circumſtance, that 
the party knew that en, were tere, and cond ucted them 
out of priſon. 

J have 
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I have, upon another occaſion, taken ſome notice of this Chap. I. 
ſhort and imperfect report of Benſtead's caſe, and obſerved Diſc. 1. 6. 2. ſ. 3. 
that the proſecution againſt him appeareth to have been 
carried on with uncommon expedition, not to ſay with 


ſome degree of precipitancy. And probably the forcing of 7 


priſon-doors, as many were forced during the tumult, was 
given in evidence on his trial, among other outrages of 


the night, as overt- acts of jevying war, the ſpecies of 


treaſon for which he ſtood indicted. 
The ſame rule of equity and natural juſtice the lambs. 
judge in another place applieth to the caſe of felonious 1 Hale 598. 
eſcapes and reſcues, and addeth, ** If the principal of- 
fender be convicted and hath his clergy, I think the 
6 gaoler or reſcuer ſhall never be put to anſwer the eſcape 
e reſcue, as the acceſſary where the principal hath his 
$* clergy is thereby di iſcharged *, *, for the reſcuer and officer 
are a kind of acceſſaries. 
| He calleth them a kind of acceſſries, becauſe there can 
be no felonious eſcape or reſcue where no felony had 
been previouſly committed, But in ſtrict legal propriety 
they are not acceſſaries to the original felony ; for 
though a man ſhould be committed for many felonies, 
yet the eſcape or reſcue is conſidered as one ſingle felony 
and is ſo charged. | | 1 Hale 399. 
With regard to a perſon knowingly receiving and har- 
bouring a traitor, the learned judge in the place lately ci- 1 Vol. c. 22, 
ted argueth, That though he is in the eye of the law a 
principal traitor and ſhall not be ſaid to be an acceſſary, 
Jet thus much he partaketh of an acceſſary, his indictment 
muſt be ſpecial of the receipt and not of the principal 
treaſon. If he is indicted by a ſeveral indictment, he 
ſhall not be tried till the principal be convicted; ifi in 
the ſame inditment with the principal, the jury muſt be 
charged to inquire firſt of the principal offender, and if 
thay find him guilty, then of the receipt; and if the 


— — 


»The ft of Q. foe hath provided for this caſe and for the "WR 
| caſe of a pardon of the principal after conviction. But in te 
treaſons of the acceſſorial kind already mentioned, and which 
will be mentioned, I do not conceive that any rule of equity or 
natural juſtice would be infringed by giving the rule, “ That 
| in treaſon there are uo acceſſaries, all are principals,” ie s utmoſt 
extent againſt every accomplice z though the principal offender 
ſhould be pardoned or die after conviction and before attainder. 
1 ſhall enlarge a little as to this point in the caſe of acceſ- 
ſaries 1 in „ in it's proper place. | 2 FINER 
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principal be not guilty, then to acquit both; for though ; 


in the eye of the law they are both principals i in treaſon, _ 
yet in truth he (the receiver) is ſo far an acceſſary that 
he cannot be guilty if the principal be innocent. 

In the caſe of Mrs. Lie, whoſe hard fate it was to fall 
into the hands of perhaps the worſt judge that ever diſ- 
graced M zſiminſter- hall, no regard was paid to this doc- | 
trine, I would not be thought to mention this caſe as an 
authority, upon which a doubt can at this day be poſſibly 
Taiſed, I do it for the ſake of what happened afterwards, 
which I take to be an authority with me. Her attainder 
was afterwards reverſed in Parliament; and the act reci- 
teth among other hardſhips of her caſe, «© That ſhe was, 
„by an irregular and undue proſecution, indicted for 
entertaining and concealing Fohn Hicks a falſe traitor 
„knowing him to be ſuch; though the ſaid Hicks was 
vn ee at tbe time of the trial attainted or convicied of 2 

uch crime. 

Abe ſame learned author in other parts of his work 
argueth to the purpoſe for which I have already cited him; 
and applieth the ſame rule of equity to the caſe of a per- 


| ſon indicted for contriving, abetting, aiding, or conſent- 
ing to treaſon, which happeneth never to have been car, 


ried into execution. 

But here we muſt diſtinguiſh, though the —_— judge, 
ſpeaking in general terms appoſite to his preſent purpoſe, 
doth not. For with regard to every inſtance of incitement, 


conſent, approbation, or previous abatement in that ſpe- 


cies of treaſon which falleth under the branch of the ſta- 
tute touching the compaſſing of the death of the King, 
Queen, or Prince, every ſuch treaſon is in it's own na- 
ture, independently of all other circumſtances or events, 
a complete overt- act of compaſſing; though the fact, ori- 
ginally in the contemplation of the parties, ſhould never be 


effected, nor ſo much as attempted. A. ineiteth B. to a trea- 


ſon of this kind, B. in abhorrence of the crime, and from 
a juſt ſenſe of the duty which every man oweth to his Kin 

and country, and which every good man in the like cir- 
cumſtance will pay, maketh adiſcovery; by means where- 


of A. is brought to juſtice. This incitement on the part of 
A. is a complete overt-act of treaſon within this branch 


i 


of 
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ol the ſtatute, and hath no ſort of connection with or ne- Chap, 1. 
ceſſary dependence upon the future behaviour of B. And 


therefore whatever the learned author hath advanced in 
general terms touching fruitleſs ineffectual advice or in- 


= citement to treaſonable practices, muſt be underſtood of 


ſuch treaſons only as * not — within this branch of the 
ſtatute. 


| Auge 2. 11 come now to conſider the caſe of accom- Sect, 2. 
plices in felony. TI 
Where two or more are to We brought to juſtice for 
one and the ſame felony, they are conſidered in the 
light either of principals. in the firſt degree, as having 
actually and with their own hands committed the fact; 
or of principals in the ſecond degree, as having been pre- 
ſent aiding and abetting at the commiſſion of it; or of 
acceſſaries before or after the fact. 
The diſtinction between principals in the firſt and ſe- 
cond degrees, or, to ſpeak more properly, the courſe and 
order of proceeding againſt offenders founded on that diſ- 
tinction, ſeemeth to have been unknown to the moſt an- 
tient writers on our law; who conſidered the perſons pre- 
ſent aiding and abetting in no other light than as acceſ- 
ſaries AT the fact, and conſequently not liable to be 
brought to trial till the principal offenders ſhould be 
convicted or outlawed, # 
This ſeemeth to be agrens by the beſt of our modern (x Hale 437) 
writers; and therefore I will not ſpend time in tranſcrib- 
ing many authorities from the antients. One or two 1 
will briefly cite and refer to others. 
Bracton , ſpeaking of the courſe of arenas where 
the principal offender is not ameſnable to juſtice, ſaith, 
Appellati vero de forcia . attachientur quouſque appel. 
© Jati de facto convincantur.” But where all are ameſ- 
nable , Procedatur contra omnes per ordinem; dum 
— tamemilli de forcia non reſpondeant antequam factum con- 
cc vincatur.” 
Fleta ſpeaketh to the ſame purpoſe and almoſt in Lib. x, e. 31. 
| Bratton $ words, And the Mirror in enumerating the ſe- . 8. 


* «ts N. 


— 


®* De Corres, 6. 8 Fa, os. 64 +9. to the end of the chapter 
tC 19 / 48 5. and to the ſame e 127275 
d. Officio Coronatoris. 


veral 
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Chap. I. .veral ſorts of acceſſaries, among others, mentioneth, 

e. 1. f. 13. * Ceux que ſont en la force.” 

I have here taken it for granted, that by the appellati de ; 
forcia theſe authors meant perſons preſent aiding and 
| abetting. The appeal de forcid proveth this beyond the 

Bra. de Coron. poſſibility of a contradiction. A. appellat B. de forci 

5. 19. f. 5. „% quod idem B. venit cum prædicto C. (the perpetrator) & 

| „ tenuit ipſum D. (the deceaſed) guamdiu ipſe C. illum in- 
&« terfecit.” In the caſe of rape the appeal de forcid is to 
the ſame purpoſe *, mutatrs mutandis ; plainly importing 
that the defendant was $ preſent aiding and in at 
the fact. 

I am aware of the ſenſe Cole putteth upon the words, 
commandment, force, aid, or receipt, in his comment 
on the ſtatute of /7/tm. I., That none of them import more 
than the offence of acceſſaries before or after the fact. And 
I admit, that they muſt now be ſo underſtood, though the 

See Stanf. 41,A. original import of the word force in the act was confined 

to thoſe we now call principals in the ſecond degree. 
But the great inconvenience of the rule I have mentioned 
touching the courſe and order of proceeding againſt ac- 
complices in felony, tending, as it plainly did, to the total 
obſtruction of juſtice in many caſes and to great delays in 
others, induced the judges, from a principle of true poli- 
tical juſtice, to come into the rule now ſettled, That at 
perſons preſent aiding and abetting are principals. | 

This rule was not thoroughly eſtabliſhed till after the 

See 40 Edv III. time of Edward the third. And fo late as the firſt of 

1 Queen Mary a chief juſtice of England greatly doubted of 

.it though indeed it had been ſufficiently eſtabliſhed and 

See Plowd. 97. the diſtinction between principals in the firſt and ſecond 

25 degrees was well known long before that time. 

| Nothing needeth to be ſaid by way of explanation touch- 
ing principals in the firſt degree. What acts of concur- 
rence are neceſſary to render a perſon a principal in the 
ſecond degree, viz. as an aider and abettor, is now to be 


conſidered. | 


= 


C. 14. 


9 


* Prat. 5 Dara.” c. 28. F 4 & 92 And to the "ae 2555 ee 55 


in c. 21. J. 3, the defendant's oath upon 1 battle i in an 


appeal. | 1 
| SECT, 


the other towards perpetration. 
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SECT. 3- He muſt be preſent at the perpetration, Sect. g. 


' otherwiſe he can be no more than an acceſlary before the 


fact; except in ſome ſpecial caſes founded in neceſſity 
and political juſtice, I mean that juſtice which is due to 
the-publick, ne maleficia remaneant impunita. | 5 
A. with intention to deſtroy B. layeth poiſon properly Ka. 52, 53. 
diſguiſed in his way, B. taketh it and dieth. A., though 
abſent when the poiſon was taken, is a principal. And if 
this had been done at the inſtigation of C., he if abſent 
would have been no more than an acceſſary in the mur- 
der; unleſs they had both mingled the poiſon and laid it 


in the way of B., for in that caſe both of them would 


have been principals, each of them having gone as far as 
| | 1 , 1 Hale 616, 
If A. had prepared the poiſon and delivered it to D. to 


be adminiſtered to B. as a medicine, and D. accordingly, 


in the abſence of A., had adminiſtered it not knowing that 


it rwas poiſon, and B. had died of it, A. would have been 
a principal in the murder, upon the ſame foot of neceſſi- 


ty; for D. being innocent A. muſt have gone wholly un- 


' puniſhed if he could not have been conſidered as a prin- 
cipal. But if D. had known of the poiſon as well as A. 
did, he would have been a principal in the murder, and 


A., if abſent, an acceſſary before the fact; for the rule of 


: neceſlity already mentioned doth not here take place. 
The law is the ſame in the caſe of inciting a madman, (1 Hate 514, 


or a child, not at years of diſcretion, to commit murder or 617.) 


| Other felony in the abſence of the perſon inciting. And 
therefore in the caſe of Anne Courſe reported before, who p. 113. 


was indicted as an acceſſary before the fact, it was very 
properly ſtated by the learned judge before whom ſhe was 
convicted, that the daughter who committed the fact at 


the inſtigation of the mother was of the age of 14, and of 


ſufficient diſcretiun. For had the mother employed, as ſhe 


threatened ſhe would, the leaſt of her children, fbe muſt 
have been indicted as the principal, ſince the child, not be- 


ing of years of diſcretion, would have been innocent. 


Secr. 4. When the law requireth the preſence of the t. 4. 


accomplice at the perpetration of the fact, in order to 
55 | - | | render 
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render him a principal, it doth not require a ſtrict actual 
immediate preſence, ſuch a preſence as would make him 
an eye or ear- witneſs of what paſſeth. 


Several perſons ſet out together, or in ſmall parties, 
upon one common deſign, be it murder or other felony, 
or for any other purpoſe unlawful in itſelf, and each ta- 


Eketh the part aſſigned him; ſome to commit the fact, 
others to watch at proper diſtances and ſtations to pre- 


vent a ſurprize, or to favour, if need be, the eſcape of 


thoſe who arè more immediately engaged. They are all, 


provided the fact be committed, in the eye of the Jaw 
preſent at it. For it was made a common cauſe with 
them, each man operated in his ſtation at one and the 
ſame inſtant towards the ſame common end; and the 
part each man took tended: to give countenance, encou- 
ragement, and protection to the whole gang, and to in- 
ſure the ſucceſs of their common enterprize. 

J will not here multiply caſes upon the head of con- 


ſtructive preſence. This may be ſufficient by way of II- 


luſtration. Others founded in the ſame principle of mu- 
tua] concert, aid, and protection will alt in in their pro- 


per places. 


SECT. 5. In order to render a perfon an accomplice 


and a principal in felony, he muſt be aiding and abet- 


ting at the fact, or ready to afford affiſtance, if neceſſa- 
ry. And therefore if A. happeneth to be preſent ata mur- 
der for inftance, and taketh no part in it, nor endeavour- 
eth to prevent it, nor apprehendeth the murderer; nor le- 
vyeth hue and cry after him, this ſtrange behaviour of 
his, though highly criminal, will not of itſelf render him 
either principal or acceſſary. 
I would be here underſtood to ſpeak of that kind of ho- 
micide amounting in conſtruction of law to murder, which 
is uſually committed openly and before witneſſes. For in 
the caſe of aſſaſſinations done in private, to which wit- 
neſſes, who are not partakers in the guilt, are very rarely 
admitted, the circumſtances I have mentioned may be 
made uſe of againſt A., as evidence of conſent and con- 
currence on his part; and in that 3485 ſhould be left to 


the jury, if he be — upon his trial. 
SECT. 
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| Chap. I, W 
Skcr. 6. But if a fact ameunting to mnt ſhowld — 7 
be committed in proſecution of ſome unlawful purpoſe; 
though it were but a bare treſpaſs, to which A. in the caſe 
laſt ſtated had conſented, and he had gone in order to 
give aſſiſtance, if need were, for carrying it into execu- 
tion, this would have amounted to murder in him, and 
in every perſon preſent and joining with him. The law Kel. 116. 
would be juſt the ſame though the party ſlain had been an 


1 
* 
* 


3X utter ſtranger and had taken no part on either fide, but 


had come with a friendly intention towards both, and to / 
accommodate matters. between them. 

It is true, here might be no ſpecial malice againſt tlie 
party ſlain, nor deliberate intention to hurt him; but if 
the fact was committed in proſecution of the original pur- 
poſe which was unlawful, the whole party will be involved 
in the guilt of him who gave the blow. For in combi- 
nations of this kind the mortal ſtroke, though given by 

one of the party, is conſidered in the eye of the law, and 
of ſound reaſon too, as given by every individual preſent 
and abetting. The perſon actually giving the ſtroke is no 
more than the hand or inſtrument by which the others 
ſtrike. 
And therefore wh the ndifment aue that A. 1 Hale 437. 463. 

gave the mortal ſtroke, and that B. and C. were preſent 2 Hale 344,345 · 
= ziding and abetting; if it cometh: out in evidence, that TY 

B. was the perſon who gave the ſtroke, and that A. and 
C. were preſent aiding and abetting, they may be all found 
_ guilty of murder or manſlaughter at common-law, as 
_ circumſtances may vary the caſe. The identity of the 
perſon ſuppoſed to have given the ſtroke is but a circum- 
ſtance, and, in this caſe, a very immaterial one; the ſtroke 

of one is in conſideration of law the ſtroke of all. But 


in a proſecution on the ſtatute of Ig it is otherwiſe 


1 for a reaſon I have already * Þ. 301. 


Sger. 74 have, by way of caution, ſuppoſed, that sea. 7. 
the murder was committed in proſecution of ſome unlawful | 
purpoſe, ſome common deſign, in which the combining 
parties were united, and for the effecting whereof they 
had aſſembled. For anlels this * _—_ though the 
perſon 
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perſon giving the mortal blow may himſelf be guilty of 
murder, (he may poſſibly have conceived malice againſt 
the deceaſed and taken the opportunity which the confu- 
ſion of a crowd or darkneſs of the night afford to execute 
his private revenge,) he, I ſay, may be guilty of mur- 
der, or, if it were upon a ſudden quarrel, of manſlaugh- 
ter; and yet the others who came together for a different 
purpoſe will not be involved in his guilt, And there- 
fore in Plummer's caſe this circumſtance not being found 


by the ſpecial verdict, nor any other fact found from 
which the court ale with certainty draw the conclus - 


ſion, that the gun was diſcharged in proſecution of the 


deſign in which the gang was united, Plummer was diſ- 


charged. 

In that caſe the verdict tated, that Plummer and his 
accomplices were aſſembled in order to tranſport wool of 
the growth of England to France contrary to the ſtatute; 
that an officer of the crown duly authorized for that pur- 
poſe met and oppoſed them, and that, during the ſcuffle 
which enfued, a gun was diſcharged by one of the offen- 
ders, and John Harding one of the ſame gang was Killed. 


The queſtion was, whether Plummer and the reſt of his 1 5 


party were guilty of this murder. 
It was agreed by the court, iſt, That had the King's * 
officer or any of his aſſiſtants been killed by the ſhot, it 


would have been murder in all the gang. 2d, That hae 


it appeared, that the ſhot was levelled at the officer or any 
of his aſſiſtants, this likewiſe would have amounted to 

murder in the whole gang, though an accomplice of their 
own happened to be killed; for the malice egreditur 


| 5 perſonam. But this fact not baving been certainly ay 


In caſes ſo tircumitanced, res ita laguitur. 


the priſoner was diſcharged. 
I take it, that the point, on which the caſe turned, was 


this, i it did not appear, from any of the facts found, that 


the gun was diſcharged in proſecution of the purpoſe for 
which the party was aſſembled. But had it been poſitively | 
found, that it was diſcharged againſt the officer or his aſ- 
ſiſtants, the court upon this finding might, without in- 


croaching on the province of the jury, have preſumed, that 


it was diſcharged in proſecution of their original purpoſe. 


A. beat- 
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5 A. beat a conſtable in the execution of his office; Chap. I. | 
but, company interpoſing, they were parted and he deſiſt- Ms. 1888 
cd. B., a friend of A., ruſhed ſuddenly in and took up 
the quarrel, and fell upon the conſtable, who, in the 
ſtruggle, was killed, A. having not been at all engaged after 
they were parted, It was holden by Holt and Rofely at 
Hartford aſſizes murder in B., but that A. was innocent. 
For it did not appear, that A. and B. had previouſiy agreed 
upon offering any violence to the conſtable, or to obſtruct 
him in the execution of his office. The murder was not 
committed in conſequence of any e combination 
between them. 
Three ſoldiers * went together to rob an orchard; twa 
2 got upon a pear- tree, and the third ſtood at the gate with : 
a drawn ſword in his hand. The owner's ſon coming 
by collared the man at the gate and aſked him what 
| buſineſs he had there, and thereupon the ſoldier ſtabbed 
him. It was ruled hy Holt to be murder in him; but 
that thoſe on the tree were innocent. They came to 
commit a ſmall inconſiderable treſpaſs, and the man was 
killed upon a ſudden affray without their Knowledge. It 
„ would, ſaid he, have been otherwiſe, if they had all 
'*6 'cOMe thither with a general reſolution againſt all oppor 
55 ers. 29 I y arp | 
: Ts circumſtance, 1 think, would have ſhewn, that 
the murder was committed in proſecution of their origi- 
nal purpoſe. But that not appearing to have been the 
caſe, thoſe on the tree were to be conſidered as mere treſ- 
paſſers. Their offence could not be connected with that 
of him * Seren che murder. 


„ 4 8 reſolution againſt all oppoſers, Sec', v. 
whether ſuch reſolution appeareth upon evidence to have 
been actually and explicitly entered into by the confede- 
rates, or may be reaſonably collected from their number, 
arms, or behaviour at or before the ſcene of action. 
ſuch reſolutions ſo proved have always been conſidered as 
ſtrong ingredients in caſes of this kind. And in caſes of 
homicide committed i in conſequence of —— every per- 
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ect. 9. 


DISCOURSE iu. 


ſon preſent in the ſenſe of the law, when the homicide hath 


been committed, hath been involved in the guilt of him 
that gave the mortal blow. _ | 1 
The caſes of Lord Dacres * mentioned by. Hale, and of 
Pudſey + reported by Crompton and cited by Hale turned 
upon this point. The offences they reſpectively ſtood. 
charged with as principals were committed far out of their 
ſight and hearing; and yet both were holden to be preſent. 
It was ſufficient, that, at the inſtant the facts were com- 
mitted, they were of the fame party and upon the ſame 
purſuit, and under the ſame engagement and expectation 
of mutual defence and ſupport with thoſe who did the 
facts. „ 1 Fs, 
But A. B. and C. ride out together with intention to 


rob on the highway. C. taketh an opportunity to quit 


the company, turneth into another road, and never join- 
eth 4. and B. afterwards. They upon the ſame day com- 
mit a robbery. C. will not be conſidered as an accom- 


plice in this fact. Poſſibly he repented of the engage- 


ment, at leaſt he did not purſueit; nor was there at the 
time the fact was committed any engagement or reaſon- 
able expectation of mutual defence and ſupport, ſo far as 
to affect him. = SO: 


Scr. 9. With regard to aſſemblies of this kind, 
where the whole party may be involved in the guilt of 


one or more, I have already ſuppoſed, that ſuch aſſemblies 


were formed for carrying ſome common purpoſe, unlawful 
in itſelf, into execution. For if the original intention was 
lawful and proſecuted by lawful means, and oppoſition is 
made by others, and one of the oppoling party is killed 


in the ſtruggle; in that caſe the perſon actually killing 
may be guilty of murder or manſlaughter, as circumſtan- 


ces may vary the caſe; but the perſons engaged with him 
will not be involved in his guilt, unleſs they actually aid- 
ed or abetted him in the fact; tor they aſſembled for an- 
other purpoſe, which wyas lawful, and conſequently the 
guilt of the perſon actually killing cannot, by any fiction 


——_— 


© 1 Hale 439- 4 Cromp. 34. à. b. a Hale 534. See 


1 And. 116. the caſe differently reported. 0 ; 
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of law, be carried againſt them beyond their original i in- Chap, I. 


| Ten tion. 


1 Hale 444, 44 56 


Sker⸗ 10. I will now w proceed to another point fall- Seft. 10. 


ing naturally under this head touching aiders and abettors 
20 preſent at the fact. | 
It is admitted and cannot be denied, that theſe perſons 
are, to ſome purpoſes, conſidered as principals! in the felo- 
ny, but principals in the ſecond degree. Whether to all 
purpoſes and in all caſes they are ſo conſidered deſerveth 
ſome farther inquiry. 
For with regard to new felonies created by ſtatutes 
| which take away clergy from thoſe who ſhall be guilty 
in ſuch manner and under fuch circumftances as are 
therein particularly ſet forth, without expreſs mention of 
aiders and abettors or any r which mani feſtly extend to 
them, whether mere aiders and abettors ſhall likewiſe in 
the conſtruction of ſuch ſtatutes be ouſted, is a point 
which, I conceive, deſerveth great conſideration. And 
the queſtion, I conceive, will turn, not barely upon any 
general rules of law touching aiders and abettors, but up- 
on the ſpecial penning of the ſeveral ſtatutes, and the 
rules of law which enter into the conſtruction of them. 
Caſes without number may be cited to ſhew in general, 
how extremely tender the judges have been in the con- 
ſtruction of ſtatutes which take away clergy; ſometimes 
even to a degree of ſerupuloſity excuſable only in favour 
„ 
I will confine myſelf to a few, which I take to be more 
appoſite to the prefent queſtion, in order to ſhew, how, 
with regard to the allowance or non-allowance of clergy, 
they have carefully diſtinguiſhed between the caſes of 
_ principals in the firft and ſecond degrees, the actual pans 
petrators and mere aiders and abettors. | 
In the caſe of the King againſt Page and Harwood up- 
on the ſtatute of ſtabbing, which enacteth, That every 
«« perſon which ſhall ſtab or thruſt,” theſe defendants 
were preſent aiding and abetting a third perſon not nam- 
ed by the reporters, who in fact did make the thruſt and 
Was denied his clergy. But the defendants, though a- 


| greed | to have been Principals i in manſlaughter at common- 
Z 2 —. 


Chap. 1. 


1 Hale 527, 
528, 537. 


8. 9. | 
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2 Hale 529, 
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law, were admitted to their clergy. For, ſaith the report, 
though in judgment of law every one preſent and aiding 
is a principal, yet in the conſtruction of this ſtatute which 
is ſo penal, it thall be extended only to ſuch as really and 
actually made the thruſt; not to thoſe who in confiruetion of 
law only may be ſaid to make it. 
This caſe is cited with approbation by Hale and by 
Holt, and was never yet denied to be law“. 

The ſame rule of conſtruction prevailed in the caſe of 
Evans and Finch upon the ſtatute of the 39 Eliz. c. 15. a- 
gainſt robbery in dwelling-houſes f. They both put up 


a ladder againſt the chamber-window, Evans opened the 


window, got into the chamber and ſtole 40/. Finch ſtood 


on the ladder in the view of Evans, ſaw him in the cham- 
ber, aſſiſted in the robbery, and had a ſhare of the booty, 
but did not enter the chamber; and upon that account alone 
he, though plainly a principal preſent and abetting, had 
his clergy, and Evans had judgment of death. 

For, ſaith Hale, after citing this caſe, it muſt be a 
ſealing IN the houſe. And therefore he that ftealeth or is 


party to the flealing being out of the houſe is not ouited of his 


clergy. 
Thus the law ſtood with regard to this ſtatute, nt to 


5 C6 E. VI. c. q. againſt an offence of the like kind, tilt 
by 3 & 4 W.& AM. aiders and abettors were expreſsly 


ouſted, 

The ſame rule of Sea e did always govern and 
doth to this day govern in the caſe of larciny clam & ſecre- 
te a perſend, upon the ſtatute of the 8th of Elix. The perſon 
who actually picketh the pocket is ouſted, not he who is 
preſent aiding and abetting, though without ſome accom- 
plice ready at hand to take off the booty this ſort of theft 
ſeldom ſucceedeth. For, faith Hale, this ftatute ſhall be 
taken literally. 

I will now apply theſe caſes, which, I think, have hi- 


therto ſtood the teſt and cxiticiſm of all ſucceeding times, 


to the preſent queſtion. Page and Harwood were undoubted- 
bl Mie in the 3 the thruſt, made ** him 


_ * Seen Hale 468. and other 8 and the caſe of the Queen 
againſt Vbiſtler reported Salk. 542. Far. 129. 2 Ld Raym. 842, 
+ Cro. Car. 47 3. Cited likewiſe by Holt in Whiſtler's caſe. 


who | 
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who was denied his clergy, was in conſtruction of law Cha, I. 
made by every man preſent and abetting. Finch was like- 
wiſe a principal in the 10bbery, the entry of Evans was 
in conſtruction of law the entry of Finch. It is ſo holden 
every day in the caſe of burglary at common-law, where 
an actual entry of ſome kind or other is equally neceſſa- 
ry. Why therefore did not a conſtructive thruſt in one 
caſe, and a conſtructive entry in the other, operate ſo as 
to ouſt the accomplices preſent and abetting of clergy ? 
The reaſon is plain and hath been already hinted at, the 
judges were upon the conſtruction of ſtatutes very penal, 
which were to be taken literally and ſtrictly; aiders and 
abettors are not named or deſcribed, and therefore could 
not, as yy conceived, be brought within the ſtatutes. 


Siet X35 The conſtruction which hath been con- Sed. 11. 
ſtantly put upon the ſtatutes ouſting clergy in murder, 
robbery, rape, and burglary hath been different. Aiders 
and abettors preſent have been always ouſted, and, I ad- 


mit, they ought to be ſo. 
The fame conſtruction hath been put upon the ſtatute 
againſt buggery. 
But theſe caſes widely differ from thoſe I have Cited, 
In thoſe aiders and abettors are not once named; nor are 
they deſcribed by any terms importing that the legiſlature i in- 
rended to ouſt them. In the others, the legiſlature hath 
made uſe of terms which, at the time of making the acts 
and long before, were well known to include them. 
„ No perſon,” ſaith the act of E. VI., “ that hath ,x.6 c. 12. 
been or ſhall be convicted of murder of malice prepenſed & 10. 
or of robbing any perſon in or near the hi ghway 
ſhall be admitted to have the benefit of chney.” 
=> Tf, ” ſaith the ſtatute of Eliz., any perſon ſhall g Elia. e. «7: 
fortune to commit any felonious rape, raviſhment, or 
« burglary and to be found guilty- he ſhall ſuffer deach 
without benefit of clergy.” | 
By theſe ſtatutes clergy is taken away from the ſeveral 
| Any deſcribed by legal technical terms of well-known 
gnification, murder, robbery, rape, and burglary. 
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This obſervation may poſlibly be thought a little too 

nice and critical. But, critical as it may appear to com- 

mon readers, it hath been countenanced by great autho- 

rity; * und hath always had great weight in queſtions | 
touching the allowance or non-allowance of clergy. 

One inſtanceof this legal nicety, if it muſt be ſo called, 


J will mention; the reader's. own obſervation hath, I 


doubt not, furniſhed him with more. The ſtatutes 
which take away clergy from perſons convicted of the of- 
fences which are the objects of them are well known not 
to have extended to perſons outlawed, ſtanding mute, 


challenging peremptorily above the legal number, or not 
anſwering directly to the charge. F his great defect, 


owing to mere overſight or inaccuracy of expreſſion, the 
judges have never attempted to cure; but the legiſlature 
hath, by many ſubſequent acts, which need not to be par- 
ticularly cited, interpoſed and applied the proper remedy. 
And ifa flatute hath happened to uſe the words convis7- 
d by VERDICT, the caſe of a confeſſion hath likewiſe been 
conſidered as caſus omiſſus, For ſtatutes taking away 
clergy muſt, ſay all the books, in the conſtruction of them 
be literally and ſtrictly purſued. On the other hand; 
where the ſtatute taketh away clergy from the oFFENCE 
generally without other circumſtance, it is taken away from 
the offender under every circumſtance, in which his caſe 


may be conſidered. 
But this point will not reſt here, For let me aſk, who 


are declared to be the objects of theſe acts? Perſons con- 


victed of murder, robbery, rape, or burglary. And who 
at the time theſe ſtatutes were made were liable to be con- 


victed as 3 in thoſe offences, and were univerſally 


known to be ſo? Undoubtedly aiders and abettors pre- 


25 H. VIII. e.s. 
revived by 5 
Eliz. c. 17. 


ſent. Conſequently they fall within the letter of the acts 


and muſt be the objects of them. 


So with regard to clergy in the caſe of buggery, EY 
taken from the oFence under a term of certain well-known 


import and from all perſons offending therein. Foraſ- 
© much as there is no ſufficient and condign puniſhment 


for the deteſtable vice of buggery TIES or beaſt, 


” 
—_— 


— —„—ê 


* See | Lad Holi's irpvlatent in Whikhr s Cafe cited before 
2s reported by Lord Reymond and Farreſly. | : 
N 
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ebe it enacted, that the ſame offznceſhall from henceforth Chap. 1 
bude adjudged felony; and that no perſon offending in 

any ſuch offence ſhall be admitted to his clergy.” 

Theſe words, offending in ſuch offence, are large enough 

to include the caſe of every perſon preſent and aſſiſting 
at ſuch a ſcene: of deteſtable lewdneſs; and probably 

were choſen by the legiſlature for that purpoſe, as the 

word perſon was, in Lord Coke's opinion, in order that 3 Inf. 59. 

both ſexes offending in that offence might be included. 


SG xcrx. 12. [I have already ſhewn, that, according to our Sect. 12. 
oldeſt writers, aiders and abettots preſent were conſider- *'- 347, 348. 
ed not as principals, but as acceſſaries at the fact; and _ 
have endeavoured to account for the introduction of the 
rule as it is now ſettled, that they are all principals. 
| The ſole motive to this alteration ſeemeth to me to 
have been, that aiders and abettors preſent might be brought 
to their trials while the fact was recent and moſt capable 
of proof, though the actual immediate perpetrators 
ſhould not be then ameſnable. And I am greatly ſtrength- 
ened in this opinion by what is diſcloſed in the caſes al- 
ready Cited to this point from the year-books, and thoſe 
added in the margin * wherein this matter came under 
conſideration. The perſons who gave the mortal wounds, 
| {for they were all cafes of murder, ) were fled from juſtice, 
and only the perſons preſent and abetting ameſnable; and 
probably in the other caſes + the fact might be fo, though 
the reporters are ſilent as to that circumſtance. _ 
For I am very clear, that the diſtinction between prin- 
cipals and acceſſaries of any kind did not, at the time the 
| preſent rule was eſtabliſhed, ae the life of the party 
upon a conviction ; fince, as I have elſewhere ſhewn, all p. cz, 
were at that time alike liable to ſuffer death, from the 
principal in the firſt degree to the acceſſary in the low- 
eſt, unleſs the privilege of clergy, which in thoſe days 
was founded ſolely on the clerical function or capacity of 
the delinquent, interpoſed. - | £7; 
But in the conſtruction of ſtatutes which take away 
_ clergy, the queſtion at preſent whether principal or 


) Ul. 44.6. 21 E. v. 54. . +4 ll Vll. 18. 


2 4 acceſſary. 


Sect, 1. 


P. 343, 345 
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acceſſary, is a matter of extreme conſequence to the pri. | 
ſoner; it is life or death to him, And had a departure 


from the antient rule fo far affected the priſoner's life 


upon a conviction, 1 am perſuaded the judges would ſtil! 


have adhered to it, notwithſtanding the inconveniences. 


T have mentioned; till the legiſlature ſhould have thought 


proper to interpoſe and provide a remedy. 

This obſervation may poſſibly ſerve to determine the 
extent of the preſent rule, and at the ſame time to evince 
the wiſdom and equity of the reſolutions in the caſe of 
Page and Harwood and the others before cited. The 


judges admitted the rule, that all preſent and abetting 


are principals, in it's due latitude z but did not extend it; 
in all it's poſſible conſequences, to the queſtion touching the 


allowance or non- allowance of clergy, a queſtion which : 


did not exiſt, nor could poihbly be in contemplation, in 


the light we confider it, at tae time the rule was eſta⸗ 
| bliſhed. : 


C H A P. 111 
Of Acceſſaries in Felony. 


Sect. 4 HAVE already obſerved; that the offence of 


the acceſſary though different from that of 
the principal, . in judgment of law connected with 
it and cannot ſubſiſt without it; and that, in conſequence 
of this connection, the acceſſary ſhall not, without his own 
conſent, be brought to trial till the guilt of the principal is 
legally aſcertained by the conviction or outlawry of him, 


_ unleſs they are tried together; and that in this caſe the 
jury ſhall be charged to inquire firſt of the principal ; 


and if they are ſatisfied of his guilt, then of the acceſſa- 
ry; but that if the principal be not guilty, both muſt be 
acquitted, + 

T heſe rules are plain and dnivertally acknowledged, 
and require no farther proof or illuſtration. | 

The old books carry theſe rules much farther than 
the law in it's preſent ſtate will admit of. For if a man 
had been indicted as accellary 7 m the fame felony to ſeveral 

4 | e 
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perſons, he could not have been arraigned till all the chep. 11, 
_ principals were convicted and attainted ; but that point 
hath long been otherwiſe ſettled. For, as the law now 
ſtandeth, if a man be indicted as acceſſary to two or g Co. 119. 
more, and the jury find him acceſſary to one, it is a good 5 
verdict, and judgment may paſs upon him, 

And therefore the court in their diſcretion may ar- 1 Hale 614 
raign him as acceſſary to ſuch of the principals who are 
convicted; and if he be found guilty as acceſſary to 
them or any of them, judgment ſhall paſs upon him. 

But, on the other hand, if he be acquitted, that acquit- 
tal will not diſcharge him as acceſſary to the others. 

And when they come in and are convicted and attaint- 

ed, or if judgment of outlawry paſſeth againſt them, he 

may be arraigned de novo as acceflary likewiſe to them; 

Though, faith Hale, it be the ſafer courſe to reſpite. 
the arraignment of the acceſſary till all appear or are 
© outlawed.” 
This caution he ſcemeth to ground on the rigour of 
the common-law in the caſe of an appeal. But in his 
24d vl. he diſtinguiſheth between that method of proſe- P. 201. 
cution and an indictment. In the former the appellant 

was obliged to prove the defendant acceſſary to all the 

principals, in manner as he had counted againſt him. But 

in the caſe of an indictment, that method of proſecution 

being at the ſuit of the Crown, he thinketh it ſufficient, 
that he be found acceſſary to any of the principals. And 
to this purpoſe he citeth the authority I have juſt cited 

from gth Cz4e. He was plainly of the ſame opinion when 

he compiled his ſummary. Sum. 222. 

|  Ihavealready ſaid, that notwithſtanding the connection 

between principals and acceſſaries, yet in conſideration of 

law their offences are quite different. And for that rea- 
Ton, I preſume, it is, that if A. be indicted as principal Hale 625. 

and B. as acceſſary, and both are acquitted, yet B. may be 

Indicted as principal in the ſame offence, and his former 

acquittal is no bar. On the other hand, it ſeemeth to be ( * 626. 

agreed, upon what grounds I know not, that if A. be in- 8 Henk. $55.) 
dicted as principal and acquitted, he cannot be afterwards 

Indicted as acceſſary before the fact. For,” ſay ſome, it 

eis in — the ſame offence.” Others, © « if a man 1 Kel, 25, 26. 

. citet 
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Chap. II. 


1 Kings xxi. 19. 


3 Sam, xii, 9. 


P. 25, 26, 
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s citeth to the offence, he i qUoDAM MoDO gurlty of the 


«6 £247.” | : 8 ep 
10 foro coli this is true. In the fight of God Abab 


was the actual murderer of Naboth. Haſt THou,” ſaith _ 
God to him by the prophet, Filled and alſo taken poſ- 
„ ſeflion ?—In the place where dogs licked the blood of 
« Nabeth, ſhall dogs lick thy blood, even thine.” And in 

the caſe of Uriah, God, by another prophet, ſaith to 
David, THou haſt killed Ur:ah the Hittite with the 
„ ſword,—and ſlain him with the ſword of the children 


„ of Ammon.” | | 


But is it alſo true zz foro ſæculi? By no means. For 
in the eye of the law the offences of principal and ac- 
ceſſary ſpecifically differ, and fall under a quite different 
conſideration. The point in the caſe reported by Kelyng, 
which was of an acceſſary after the fact, was at length 
ſettled upon ſound principles of law and reaſon. But the 
reaſoning upon that caſe founded on a diſtinction between 
what preceeded or was ſubſequent to the fact is, I con- 
feſs, too refined for my comprehenſion ; and probably 


will continue ſo, till I can remove ancient land-marks, 


and forget the legal diſtinction between principals and 
acceſſaries, and every principle of law founded on it. For 
if the offences of the principal and acceſſary do, in conſi- 
deration of law, ſpecifically differ; and if a perſon indict- 
ed as principal cannot be convicted upon evidence tend- 
ing barely to prove him to have been an acceſſary before 
the fact, which I think muſt be admitted, I do not ſee 


(See the caſe of how an acquittal upon one indictment could be a bar to 


Samuel Atkyns 
in 2 St. Tri. 


738.) 


a ſecond for an offence ſpecifically different from it. In 
the caſe I firſt ſtated it was no bar, why therefore in the 
ſecond? | = E EG 
This I offer as a doubt of my own, which is ſubmit- 
ted to the opinion of the learned, : 


SECT. 2. There were at common-law ſome other 
rules touching the connection between principals and ac- 


ceſſaries, not, I doubt, perfectly well founded. For if the 


rincipal ſtood mute of malice, or challenged perempto- 
rily above the legal number of jurors, or refuſed to an- 
ſwer directly to the charge, the acceſſary could not have 
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been put upon his trial, becauſe, ſay the books, the prin- Chap. II. 
cipal was not attainted. Theſe rules ſeem not to have 
been founded in the ſame natural juſtice or ſound policy 
as thoſe I firſt mentioned. _ 
It would, I think, have been extremely difficult for a 
common underſtanding, unpractiſed in artificial reaſoning, 
to have diſcovered, that the mere obſtinacy of one incor- 
rigible offender, an obſtinacy too that expoſeth him to 
the ſevereſt capital puniſhment the law knoweth of, ſhould, 
by appointment of the ſame law, ſtop the eon of juſ- 
tice againſt another, That the acceſſary, who frequent! 
is the leader, contriver, and real principal in the villany, 
ſhould be permitted to bid defiance to the juſtice of the 
kingdom; merely becauſe the inſtrument employed by 
him cannot be prevailed upon to deny the charge, and 
put himſelf upon a legal trial. And yet this was the 
caſe with regard to felony till the ſtatute of the iſt of See 1 An. ſe. . 
Queen Anne interpoſed and provided a remedy. * 
With great ſubmiſſion to the wiſdom of ſuperiors, 1 
think the remedy in this caſe might have been carried 
ſomething farther. The miſchief at that time in contem- 
plation was, that, the principal not having been convicted 
or attainted, no trial could be had in order to the con- 
viction of the acceſſary. This miſchief the ſtatute hath 
provided for. But had it enacted, at the ſame time, that 
in theſe caſes the charge ¶ againſt the principal] ſhould be 
taken pro confeſſo ; and that the like judgment ſhould paſs 
upon the defendant as upon a felon convict by verdict or 
confeſſion, in that caſe the remedy, beſides meeting effec- (See 12 Geo. III. 
tually with that ſingle miſchief, would have been better e. 20.) 
adapted to the caſe conſidered in every other light *. | 
In all caſes of high treaſon, if the defendant Randeth 
mute of malice, or refuſeth to anſwer directly to the in- 
dictment, this amounteth to a conviction ; and accord- 
ingly judgment, as in caſes of high treaſon, i is given. And 
this judgment induceth a corruption of blood, and all 
the forfeitures and diſabilities conſequent upon it. This 
hath not, that I know of, been complained of as any hard- 
| ſhip upon the criminal; nor can it be conſidered in that 


* By 11. 12 V. III. c. 7. p 6. the like proviſion is made in 
the caſes — for by that act. 


8 light. ' 
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light. For it is nothing more than a legal preſumption 


in advancement of juſtice, that the charge, which the cri- 
minal will not deny, and od into a legal method of trial, 3 


. founded i in truth. 


But I find I am now getting out of my ſphere, and 
therefore I will not enlarge. 

The caſes of admitting the bein to clergy, or his 
obtaining a pardon after conviction and before attainder, 
are likewiſe provided for by the ſtatute I laſt cited. The 
acceſſary may be brought to juſtice notwithſtanding the 
principal hath been ſo dealt with. And very proper was 
this proviſion. For, in the ſcale of ſound ſenſe and ſub- 


ſtantial juſtice, the only queſtions in which the acceſſary 


can have any concern, in common with the principal, are, 
whether the felony was committed, and committed by 
the principal. Theſe facts the conviction of the principal 
hath eſtabliſhed with certainty, at leaſt ſufficient to put the 
acceſſary to his anſwer. And therefore in what manner the 
principal may have been treated after his conviction ſeem- 
eth to me to be a matter perfectly foreign to the queſtion, 
whether or when the acceſſary ſhall be brought upon his 
trial ; whatever notions of congruity and proportion in. 
point of puniſhment, founded in the connection between 


them, may have been formerly entertained. 


SECT. 3. At a conference among the vagen upon 
the caſe of M Daniel and others before reported, a gene- 
ral queſtion was moved how far and in what caſes the 
acceſſary may avail himſelf of the inſufficiency of the 
evidence in point of fact, or of the incompetency of 
witneſſes in point of Jaw, produced againſt the principal; 
and in what caſes he may be let in to ſhew, that the facts 


charged and proved againſt the principal do not in judg- 
ment of law amount o felony. There was in that caſe 
no occaſion to enter far into theſe queſtions; ſince the 


facts, upon which the point of law then under conſidera- 


tion muſt neceſſarily turn, were all found by the ſpecial 
verdict, The general queſtion was therefore waved. 


However, I will now ſubmit to conſideration a few 
things which have occurred to me upon EET: 17 
5 Ir 
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_ Eligible courſe where both are ameſnable, there is no room 
to doubt whether the acceſſary may not enter into the full 
defence of the principal; and avail himſelf of every mat- 


ter of fact and every point of law tending to his acquit- 


tal. For the acceſſary is in this caſe to be conſidered as 
particeps IN LITE, and this ſort of defence neceſſarily and 
directly tendeth to his own acquittal, : 
This is too plain to admit of farther enlargement. 
When the accefiary is brought to his trial after the 
conviction of the principal it is not neceſſary to enter into 


na detail of the evidence, on which the conviction was 


ment and tried together, which I conceive to be the moſt —_— 
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If the principal and acceſſary are joined in one indict- Chap. II. 


E 2 Edw. VI. 


founded. Nor doth the indictment aver, that the principal (It ſometimes 


was in fact guilty. It is ſufficient if it reciteth with pro- 


doth. See Ld. © 
Sanchar's caſe, 


per certainty the record of the conviction, This is evi- 9 Co. 118.) 


dence againſt the acceſſary ſufficient to put him upon his 
defence. For it is founded on a legal preſumption, that 
every thing in the former proceeeding was rightly and 
properly tranſacted, But a preſumption of this kind muſt, 
I conceive, give way to facts manifeitly and clearly pro- 
ved. As againſt the acceſſary the conviction of the 


principal will not be concluuve ; it is as to him res inter 


alios ata. | £ | 
And therefore if it ſhall eome out in evidence upon the 
trial of the acceſſary, as it ſometimes hath and frequently 


may, that the offence of which the principal was con- 


victed did not amount to felony in him, or not to that 

ſpecies of felony with which he was charged, the acceſ- 
ſary may avail himſelf of this, and ought to be acquitted. 
This was the caſe ofͤ é Daniel and others lately cited. 
The youths who were convicted of the robbery, being to- 


tally ignorant of the conſpiracy mentioned in the report 


of that caſe, took no advantage of it; and were convic- 
ted upon full legal evidence. But when the whole ſcene 
of villany came to be diſcloſed upon the trial of thoſe miſ- 


creants, they were diſcharged from that indictment upon. 
this ſingle objection, that the offence of the principals 


did not in the eye of the law amount to robbery. 

Tf this opinion was well founded in point of law, and 

mall ſtand the teſt of future times, as I think it will, 
= „ SS every 


. Chap. II. 


1 Hale 625, 


2 R. III. 21, 
22. 


— ä— —— — —— ED. —' 
* — — 


P. 67. 


is afterwards reverſed for error. 


Bro. Cor. 175. 


1 iTaie 511. 
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every other perſon in the like circumſtances may, upon his 
trial, avail himſelf of it, and will be intitled to a verdict 


of acquittal. 


I will by way of illuſtration put another caſe, A. is in- 


dicted for ſtealing a quantity of live fiſh the property of 


B. A. pleadeth guilty upon his arraignment, is imme- 


diately burnt in the hand, and diſcharged. At the next 


ſeſſions C. is indicted as an acceſſary to A. in this felony 


after the fact, as the receiver knowingly. A. is produced 
as a witneſs againſt him, and, in the courſe of his evi- 


dence, proveth, that the fiſh were taken in a river of which 
B. had the ſole and ſeparate fiſhery, or in a large pond 
upon the waſte of B. Might not C., had he been fo advi- 
ſed, have inſiſted, that the fiſh being at their natural li- 


berty B. had no fixed property in them, and conſequently | 


that the taking of them in that late could amount to no 
more than a bare treſpaſs? Undoubtedly he might *. 
Or let me ſuppoſe, that the principal is erroneouſly at- 
tainted, and thereupon the acceſſary is brought to his trial, 
convicted and attainted. The attainder of the principal 
This reverſeth the at- 
tainder of the acceſſary. It is true it hath been holden, 
that the acceſſary cannot take advantage of the error by 
way of plea; he cannot aver againſt the record of the 


attainder while it ſtandeth unreverſed. But Brz#e, per- 


haps the moſt judicious of all the abridgers, after citing 


the caſe, addeth, judex tamen debet habere diſcretionem 2 
eguitatem. The acceſſary ought to have had a reaſonable 


time to procure, if poſſible, a reverſal of the attainder; as 
where a priſoner pleadeth a charter- pardon, which upon 
inſpection appeareth not to reach his caſe, the court, 
preſuming that the Crown intended an ectual pardon, 
will give him a reaſonable time to obtain one. 

How far the acceſſary can avail himſelf in point of 
fact by ſhewing that the principal was totally innocent is 
a queſtion of more difficulty, and ſhould be handled with 


BY Hale, it is true, doth in his Summary ſay, that taking fiſh 
in a trunk, net, or pond is felony. But in the work he intended 


for publication he is expreſs, that larciny cannot be committed 


of fiſh in a river or pond. 60 If.“ ſaith he afterwards in the ſame 
page, in a trunk or net, larciny may be committed of them. 
See to this point Oæwen 20. and 9 Geo. I. e. 22. which maketh 
it felony, ander ſome ſpecial cireum/?ances, to ſteal fiſh in a pond. 

| | great 
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oreat caution ; becauſe facts, for the moſt part, depend Chap, II. 
upon the credit of witnefles ; and when the ſtrength and 


hinge of a cauſe happeneth to be diſcloſed, as it may be by 
one trial, daily experience convinceth, that witneſſes for 
very bad purpoſes may be too eaſily procured. I will 
therefore before I offer my own opinion cite one or twa 
authorities, which, in my apprehenſion, - are ftrong in 
favour of the acceſſary upon the foot of the mere innocence 
of the principal. 


1 obſerved 8 that the e may, if he chooſe P. 303. 


it, be brought to his trial before the conviction or attain- 
der of the principal. But in caſe he be convicted, It 
© ſeems, ſaith Hale, neceſſary to reſpite judgment till 
„the principal be convicted and attainted ; for if the 


x Hale 623. | 


« principal be after acquitted, that coovitting of the 


5 acceſlary is annulled, and no gs ought to be 
„ given againſt him.” 

The principal is outlawed, and thereupon the acceſ- 
ſary is tried, convicted, and executed. The principal 
afterwards cometh i in, reverſeth the outlawry and pleadeth 
over to the felony, and upon trial is acquitted. -This, 

ſaith Coke, reverſeth the attainder of the accefſl; 


9 Co. 119. 


I have already premiſed, that in order to convict the ac- P. 365. 


9 it is not neceſſary to enter into the detail of the 
evidence upon which the principal was convicted; and 
have offered ſome reaſons for my opinion. Another 
weighty reaſon occurreth, which it will be ſufficient juſt 
to mention, The witneſſes againſt the principal may be 
dead, or not to be found, when the acceſſary is brought 
upon his trial; eſpecially after a long interval between 
-the trials. 


But till if it ſhall manifeſtly appear in the courſe of 
the acceſſary's trial, that in point of fact, ( the point of 


law where the legal preſumption is equally ftrong againſt 
the acceſlary I have already ſpoken to,) if, I ſay, it ſhall 
appear, that the principal was innocent, common juſtice 
ſeemeth to require, that the acceſſary ſhould be acquitted. 

A. is convicted upon circumſtantial evidence, ſtrong as that 
ſort of evidence can be, of the murder of B. C. is after- 
| wards indicted as acceſſary to this murder; and it cometh 
out, upon the trial, * inconteſtable evidence, that B. is 


ſtill | 
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| Find, is C. to be convicted or acquitted ? The caſe is too 
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ſill living, Lord Hale ſomewhere mentioneth a caſe of this 


plain to admit of a doubt. Or ſuppoſe B. to have been in 
fact murdered, and that it ſhould come out in evidence, 


8 _ atisfattion of the court and jury, that the witneſſes 


A. were miſtaken in his perſon, a caſe of this kind 


Lt — known, that 4. was not nor could W have 


been preſent at the murder. 
It muſt be admitted, that mere alibi evidence lieth u un- 


der a great and general prejudice, and ought to be heard 
with uncommon caution. But if it appeareth to be found- 
eld in truth, it is the beſt negative evidence that can be 
offered; it is really poſitive evidence, which in the nature 
of things neceſſarily implieth a negative. And in many 
caſes it is the only evidence an innocent man can , 


What in the caſe I have put are a court and jury to do ? 
If they are ſatisfied, upon this evidence, that A. was innocent, 
natural juſtice and common ſenſe will ſuggeſt what is to 


be done in the caſe of C. 
Theſe, it may be ſaid, are ſtrong caſes, and ſeldom 


happen in experience. I confeſs they are ſtrong, and for 


that very reaſon, ſince I am upon a ſubject of tome deli- 


cacy, and which ſhould be treated with great caution, I 


have made choice of them. But if they prove, that in any 
Caſes whatſoever the legal preſumption againſt the acceſ- 


fary, founded on the conviction of the principal, may be 
repelled by contrary evidence, they prove as much as I ex- 


pected from them. The rule is right, the difficulty will 


lie in the application of it to particular caſes. How far it 
is to be carried to caſes probably not equally ſtrong, muſt, 


all circumſtances duly weighed and conſidered, be left to 


the prudence, circumſpection, and abilities of the learned 


judges before whom the ſeveral caſes may happen to come 


in judgment. 
22 forbear entering farther into this : queſtion. 
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8 HA P. III. 
of Acceſſaries before and aber the Fact. 


WILL now briefly f ſubmit to — a few 
I things touching acceſſaries, conſidered under the well- 


known diſtinction of acceſſaries before and er the 
fact. 


With regard to acceſſaries before, I can add very lit- 


tle to what hath been already ſaid in the caſe of The King 

againſt M* Daniel and others reported before. Sure I am, 
it will not become me to repeat what was then offered. 

And therefore I refer the reader to that report, and the 
few abſeryations which I haye ſubjoined to it. | 


Secr. 1. Much bath been ſaid by writers who have 
one before me, upon caſes where a perſon ſuppoſed to 


commit a felony at the inſtigation of another hath gone 
beyond the terms of ſuch inſtigation, or hath, in the exe- 
cution, varied from them. If the principal totally and 


ſubſtantially varicth, if being ſolicited to commit a felony 


of one kind he wilfully ana knowingly committeth a felony 


of another, he will ſtand ſingle in that offence, and the 


perſon ſoliciting will not be involved in his guilt. For 
on his part it was no more than a fruitleſs ineffectual 


temptation. The fact cannot with any propriety be ſaid 


to have been committed under "oe nere of that 
| temptation. 


SECT. 2. But if the principal i in * complieth 
with the temptation, varying only in circumſtance of time 


or place, or in the manner of execution, in theſe caſes 
the perſon ſoliciting to the offence will, if abſent, be an 


aceeſſary before the fact, if preſent a principal. For the 


ſubſtantial, the criminal part of the temptation, be it 
advice, command, or hire, is complied with. A. com- 
mandeth B. to murder C. by poiſon, B. doth it by 2 
ſword, or other weapon, or by any other means. A. is 
acceſſary to this ee, For the murder of C. was the 


A2 l object 
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P. 131, 7 


Se. ., 


Sect. 3. 
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object principally i in his contemplation, and that is ef- 
fected. 


SECT. 3. so where the principal goeth beyond the 
rms of the ſolicitation, if in the event the felony com- 
mitted was 4 probable conſequence of what was ordered or 


_ adviſed, the perſon giving ſuch orders or advice will be 


an acceſſary to that felony. A., upon ſome affront given 


by B., ordereth his ſervant to way-lay him and give him 
"2 ſold beating; the ſervant doth ſo, and B. dieth of this ; 


beating. A. is acceſſary to this murder. 385 
A. adviſeth B. to rob C., he doth rob him, and; in ſo 
doing, either upon reſiſtance made, or to conceal the fact, 
or upon. any ather motive operating at the time of the 
robbery, killeth him. A. is acceſſary to this murder. 
Or A. ſoliciteth B. to burn the houſe of C.; he doth 
it; and the flames taking hold of the houſe of D. that 
likewiſe is burnt, A. is accellary to the burning of chis | 


latter houſe, 


Theſe caſes are all governed by one and the ſame prin- 
ciple. The advice, ſolicitation, or orders in ſubſtance 
were purſued, and were extremely flagitious on the part of 


A. The events, though poſſibly falling out beyond his 
original intention, were in the ordinary courſe of things the | 


probable conſequences of what B. did under the influence, and 


at the inſtigation of A. And therefore, in the Juſtice of 
the law, he is anſwerable for them, 


SECT. 4. It hath been Laid, that if A. ordereth B. to 
kill C., and he by make killeth D.; or aiming his blow | 
at C. miſſeth him and killeth D., A. will not be acceſſa- 
ry to this murder; ** becauſe it differeth in the perſon.” 


This is a merciful opinion. But I cannot think, that the 
- caſe of Saunders, cited in ſupport of it, doth warrant we | 
rule in the latitude here laid down. 


It however ſuggeſteth a point which may poſſibly merit 


. conſideration, B., in the caſe put by the learned authors 
laſt cited, is an utter ſtranger. to the perſon of C., A. 

therefore taketh upon him to > deſcribe him by his ſtature, 
dreſs, age, complexion, &c; and acquainteth B. when 
and where he my * be met with. B. is punctual 


Ab 
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at the time and place, and D., a perſon poſſibly in the Chap. III. 


opinion of B. anſwering the deſcription, unhappily cometh 
by and is murdered, upon a ſtrong belief on the part of B. 
that this is the man marked out for deſtruction. Here is a 
lamentahle miſtake; but who is anſwerablefor it? B. un- 
doubtedly is, the malice on his part egreditur per ſonam. 
And may not the ſame be ſaid on the part of A. Ihe pit 
which he, with a murderous intention, dug for C., D. 
through bisguilt fell into and periſhed. For B., not know- 
ing the perſon of C., had no other guide to lead him to his 
prey than the deſcription A. gave of him. B. in follow- 
ing this guide fell into a miſtake, which it is great odds 
any man in his circumſtances might have fallen into. I 
therefore, as at preſent adviſed, conceive, that A. was an- 
ſwerable for the conſequence 'of the flagitious orders he 
gave; ſince that conſequence appeareth, in the ordinary 
courſe of things, to have been highly probable. This 
opinion I ground upon the reaſon of the caſes ſtated 1 in the 


laſt ſection, 


Saunders's caſe referred to by the learned authors was Plowd, 473. 


no more than this. He, with intention to deſtroy his wife, 
by the advice of one Archer, mixed poiſon in a roaſted 
apple, and gave it to her to eat. She having eaten a ſmall 
part of it gave the remainder to their child. Saunders at 
this dreadful moment made a faint attempt to have ſaved 
the child; but, conſcious of the horrid purpoſe of his own 
heart, and unwilling to make his wife a witneſs of it, de- 
liſted, and ſtood by and ſaw the jnfant he dearly loved eat 
the poiſon, of which it ſoon afterwards died. It was ruled 
without much difficulty, that Saunders was guilty of the 
murder of the child upon the reaſons already given. 
With regard to Archer, it was agreed by the judges upon 
conference, that he was not acceſſary to this murder, it 
being an offence he neither adviſed nor aſſented to. The 
judges however did not think it adviſable to deliver him 
in the ordinary courſe of juſtice by judgment of acquittal. 
But for example's ſake they kept him in priſon by frequent 
reprieves from ſeſſion to ſeſſion, till he had procured a par- 
don from the crown; a meaſure prudence will often ſug- 
gelt in caſes of a doubtful or delicate nature. | 
"AA Sn But 
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Plowd. 475. 


Sect. go - 


effect. For as the law now ſtandeth and practice hath = 


See 18G, II. 
c. 27.) 


31 Elis. e. 12. 
8 5 L 


DISCOURSE Il. L 
But this caſe widely differeth from that I have put. 


And fo doth another ſtated by Plzzwwden. A. adviſeth B. 


to burn the houſe of C., which houſe B. well knoweth. 
He ſpareth the houſe of C. and burneth the houſe of D. 
A. is not acceſſary to this felony, _ 

The difference of the caſes, I conceive, lieth here. In 


theſe, there was no miſtake on the part of the father or 


of the incendiary, for which their adviſers could be any 


way reſponſible. The father ſtood by and ſuffered the 
child to eat the poiſon prepared for the mother; the in- 
cendiary wilfully and knowingly varied from his orders, 
and ſparing one houſe deſtroyed the other. But in the 


caſe I have ſuppoſed, the aſſaſſin, not knowing the man 
a r out for defruction, was miſled by the directions | 
ave him. 

"fra ieve the following criteria will let the moſt inquiſi- 
tive reader into the grounds upon which the ſeveral caſes 
falling under this head. will be found to turn, Did the 
principal commit the felony he ftandeth charged with 
under the influence of the flagitious advice ; and was the 


event, in the ordinary courſe of things, a probable conſe- 


quence of that felony? Or did he, following the ſuggeſ- 
tions of his own wicked heart, wilfully and knowingly 


commit a felony of mender kind or upon a different ſub- 


jecti ? 


Sect. 5. I ſhall be very y brief upon the general ptinci- 
ples of law touching acceſſaries after the fact; becauſe 
proſecutions for this offence, grounded on the common- 
law, have not been frequent, nor have they had any great 


governed, proſecutions of that kind, except in a caſe 1 


ſhall preſently mention, generally end in a fight puniſh- 
ment, if it can be called by that name; or rather a piece 


of abſurd pageantry, tending neither to the reformation 
of the offender, nor for example to others. I mean what 
is called burning in the hand, with an iron fcarcely heated. 
In the caſe o horſe-ſtealing, it is true, the ſtatute of 
Elizabeth hath taken away clergy as well from the acceſ- 
ſary after, as before the fact: But it muſt be obſerved, 
„ = that 
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that this ſtatute extendeth only to ſuch perſons as were in Chap. III. 


judgment of law acceſſaries at the time the act was made, 

namely acceſſaries at common-law ; not to ſuch as are 

made acceſſaries by ſubſequent ſtatutes. And therefore a 

_ perſon knowingly receiving a ſtolen horſe, who is made 

an acceſſary by ſome late ſtatutes, is not ouſted. This 

Was agreed by all the judges at a conference in Eaſſer 
term in the ſecond of Queen Anne. | 


MSS. Tracy and 


Den ton, 


| Secr: 6. By the 3 and 4 W. and M. and by the 5th Sect. 6. 


of Queen Anne, receivers of ſtolen goods knowingly are 


made acceſſaries after the fact. And by the 4 Gee. I. they 
are liable to be tranſported for 14 years. 3 5 f 

Before the ſtatute of King William, receivers, unleſs 
Hey likewiſe received and harboured the thief, were guilty 
of a bare miſdemeanour ; for which they were liable to 
fine and impriſonment, or other corporal puniſhment. 
But that act having made them acceſſaries and conſe- 
_ quently felons, the proſecuting them as for a bare-miſde- 


3&4 W. & M. 


5 An. C. 31. 


4 Geo. I. c. 11. 


meanour was holden by all the judges at a conference MS. Tracy. 


about the latter end of King William's reign to be im- 
proper and illegal. For the miſdemeanour was merged 


and abſorbed in the crime of felony; juſt as felony at 


common-Jaw, when made high treaſon by ſtatute, Which 


hath been done in a few caſes, is merged and abſorbed in 
the treaſon. ices : RY 

This was ſoon found to be inconvenient. For if the 
receiver, wao generally is the employer and patron of the 
thief, could keep him out of the way, he [the receiver] 


oo paſſed unpuniſned. To remedy this miſchief the 11t of 


Queen Anne provideth, that the receiver may be proſecuted 1 An. ſeſſ. 2. 
as for a miſdemeanour, though the principal be not BEFORE © 9: 
CONVICTED. And by the 5th of Queen Anne he may be ſo C. 31. 


proſecuted, though the principal cannot be TAKEN ſo as to be 

proſecuted and convidted. „ N 
I know attempts have been made, under various ſhapes, 
to proſecute the receiver as for a miſdemeanour, while the 
principal hath been in cuſtody and ameſnable, but not 
convicted. But I think all devices of that kind are utterly 
illegal, For though the iſt of Queen Anne in the ſtrict * 
8 eee 5 8 
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Chap. III. of it ſermeth to be confined to the ſingle caſe of the non - 

N conviction of the principal, yet the ſubſequent ſtatute, in 
order to make them both conſiſtent, muſt be underflood as 

explanatory of the former; ſince both acts plainly pro- 

vide againſt one and the ſawn miſchief, viz. where the 

principal abſcondeth and is not ameſnable to Juſtice, Which 

Cee the pream- the preambles of both ſhew to have beat the miſchief in 


Lies, - | the contemplation of the legiſlature at the time they were 
| made. 8 
P. 130. There is, I confeſs, a caſe in Lord Raymond, which 


ſeemeth to oppoſe what I have advanced *. But the opi- 
nion ſaid to have been given in that caſe weigheth very 
little with me; ; and if taken in the latitude the words 
ſeem to imply is not law. 

(See 10 Geo. III. Where the principal is ame ſnable the proſecutor hath 


c. 48. as to the no option whether to proceed againſt the receiver as for 


—_— felony or miſdemeanour, he muſt proceed as for felony. 


jewels.) If he be not ameſnable, and the proſecutor chooſe to 
wait for his conviction he may do fo, and then proceed 
againſt the receiver as for felony; or at his own pleaſure, 
as for a miſdemeanour without waiting till the principal 
ſhall be ameſnable. Under theſe limitations, and theſe 
only, as I conceive, the proſecutor hath an option. 
Beſides, the judgment of the court in that caſe doth 
not appear to be founded on the opinion ſuppoſed to have 
been then given as the ruling principle, but on a much 
ſtronger and more rational motive. Ihe court would not 
upon motion arreſt judgment upon an exception to the 
inditment which was never taken before ; and which muſt 
overſet every judgment that had been given on the ſta- 
tute. This was a ſolid and a rational principle, founded 
in political juſtice. For in caſes of this kind, communis 
error facit jus. 
For the reaſons already offered I ſhall enter no farther 
into the learning of acceſſaries after the fact. | 
The diſcourſes of high treaſon and homicide would 
have been very imperfect if the learning of accomplices 
in the one, and of acceſſaries in the other had been left 


See the ſame caſe wretcheoly Seri in 8 Mod. 264. 
= wholly 


e ß 


have nothing farther to offer. 


OF ACCOMPLICES. 


wholly untouched. And I choſe to throw my thoughts Chap, 


on theſe ſubjects into a ſeparate diſcourſe, rather than to 


| blend them with what is offered under the general titles 


prefixed to the other diſcourſes, For ſubjects which bear 
a near affinity to each other, as theſe do, are beſt under 
ſtood when exhibited together in one point of view ; be 


cauſe by that means they explain and illuſtrate each 
—_—_—__ 1 ES 


This having been done as far as concerneth treaſon in 


the light I have conſidered it, and homicide in all it's 


branches, to which offences I have confined myſelf, I 


END OF THE DISCOURSE | 
ON ACCOMPLICES. 
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Some Peſſuges| in the Writings of Lord Chief Tuſtice 


Hale, relative to the Principles on which the 
Revolution and preſent happy Eſtabliſhment are 
founded. 


op Chief Juſtice Tal, in his hiſtory uf che 
55 pleas of the Crown, ſpeaking of the depoſal and 
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reſignation of Edward II., is pleaſed to ſay; 1 vol. 205. 


& Although Edward II. had a kind of PRETENDED de- 
68 poſing, and his ſon Edward III. took upon him the 
„ kingly name and office, yet in the opinion of thoſe times 

* Edward II, continued, as to ſome purpoſes, his regal 
character: for in the parliament of the 4th of Edtvard 


III. Mortimer and others had judgment of high treaſon 


L _ againft them for the death of Edward II. after 
66 

parliament-roll in the caſes of Mortimer and Sir 

| 2 Hey, he addeth; ** This judgment (againſt Mortimer) 
«© was not ſingly upon this account, that he - ( Edward. 
II.) was father to King Edward III.; but that not- 


* withſtanding the formal depoſing of him, and that 


* pretended or extorted reſignation of the Crown men- 
<« tioned by the hiſtories of that age, yet they ſtill thought 
the character regius remained upon him, and the mur- 
6c der of him was no leſs than high treaſon; namely, the 
« killing of him wo was STILL A Kins, though de- 
12 x airy of the aftual adminiſtration of his kingdom.” 


is depoſition. And a little lower, after er. the 


r. Prynne inferreth from theſe caſes, as his Lordſhip Plea for the 
_ doth, that Edward II. after his depoſition was fill re- ä 20 


puted a King de jure, 
Theſe caſe undoubtedly prove, that, in the 3 
of thoſe times, the murder of Edward II. was high 


treaſon. But, with great deference to the opinion of the 


learned Judge, it will not follow from thence, that this 


treaſon 
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treaſon was conſidered as a breach of allegiance due to 
Edw. II; or that, when the treaſon was committed, 
he was, in the opinion of thoſe times, intitled to the alle- 


giance of the people of England. 


Compaſſing the death of No Queen conſort, or of the 
King's eldeſt ſon and heir, — theſe, and ſome other 
offences againſt the blood-royal, were high treaſon at | 
common-law and continue fo ſince the ſtatute, But 


_ againſt whom, in conſideration of law, are theſe treaſons 


committed? Plainly againſt the Crown and royal dignity 


of the King, againſt the allegiance due to him; though 


upon the perſons of thoſe who participate in ſome of the 


| high prerogatives of the Crown; for it is of the eſlence 


+ Inf, 7. 


rum. 


of high treaſon, that it be done contra ligeantiæ debi- 


It is well 1 that long before the times now un- 
der conſideration, perſonal violence, committed or at- 


tempted againſt the blood- royal, was conſidered in the 


ſame degree of guilt, as if done or attempted againſt the 
3. King himſelf. Bracton, ſpeaking of offences againſt the 

* perſon of the King, faith; · Videndum ef? utrum tranſgreſ- 
„ fia illa 1 tangit regem gravis fuerit vel levis, frve Abi 


& five uxori & pueris. In ſuis vero poterit rex injuriari.” 


Britton is more explicit to the preſent purpoſe; . En pri- 


nes git a dire de appells de felonies que potent eftre faits par 
< nous & nemye pour nous, ficome de treſon & de compaſſ- 
% ment. purvieu vers notre perſone pour nous mettre a mort, 
< ou noftre compagne, ou noſtre pere ou a mere ou 
% nos enfauntz.” . 
Lord Chief Juſtice Cole is clearly of opinion, that 
Edw. II. after his depoſition was not to be conſidered 
in any other light than as a perſon utterly diveſted of the 
regal character; and conſequently that the judgment 
againſt Mortimer and others was founded ſolely on this 


principle, that the murder of the King's father was high trea- 
ſon. His words are, It appeareth by Britton, that to 
8 compaſs the death of the father of the King was trea- 


C ſon; and ſo was the law holden after that for after 
% Edw. II. had diſmiſſed himſelf of the kingly office 
« and duty, and his ſon by the name of Edw. III. was 


<« crowned and King — Gourney and Ocle were 
wy attainted 
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« attainted of high treaſon for murdering the King's fa- 
<< ther, who had been a King by the name of Ediv. II.” 
It is certain, that, at the time of theſe attainders, there - 
Yrevailed a very extenſive rule touching offences againſt 8 
the blood royal, I mean that cited before from Bracmon, 
In fuis vero poterit rex injuriari For at the ſame Par- 
liament Fohn Maltravers and others were attainted of Rot. Parl. 4 Ed. 
high treaſon for compaſſing the death of the Wed s un- III. No. 3 & + 
cle the Earl of Kent, 
It muſt be admitted, that in this inftunce matters were 
greatly ſtrained againſt theſe men. For the Earl of Kent 4 Rym. 424, 
himſelf had been attainted and executed for treaſon or w_ 
pretended treaſon againſt the King, at a Parliament hol- 
den at Mincheſler * in this very year; and the charge againſt 
Maltravers and the others touching the Earl's death was, 
That they by wicked arts and untrue ſuggeſtions impoſed upon 
His credulity, and led him into men ſures which ended in his 
own deſtruction +. This was deemed a compaſſing of che 
death of the King's uncle 2 
The only uſe I make of this caſe i is, that ſince com- 
paſſing the death of the King's uncle was high treaſon 
in the opinion of that Parliament, the ſame Parliament 
might, by parity of reaſon, adjudge the actual murder of 
the King's father to be ſo, without conſidering him as a 
perſon ſtill inveſted with the regal character. The judg- 
ments in both caſes moſt probably were founded on one 
and the fame principle, the near relation Edw. II. and 
the Earl of Kent ſtood in to the King. Eſpecially fince 
the Lords could proceed on no other principle with re- 
gard to the former, without ſuppoſing the King on the 
| throne to have been an uſurper during the interval be- 
tween his acceſſion and his father's death. 8 
But whether the murder of Edw. II. was deemed 
high treaſon, as the murder of one who was /till a King, 
i wr Hive - the rp admini rs of his "IN: 


-— 


— 


* The roll of the Parana at r Winton | is not extant, 'It 

was called by writ Tee the 25th of January, 4 £dw. III. re- 
turnable on Sanday before the feat of St. Gregory | March 1 2th.] 
Ii See in 1 Hale 82. the record of this judgment, which hath 
been examined by the roll. Aud ſee Selden's privilege of ba- 


ronage, iſt ”" * a 
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dom, which Lord Hale ſuppoſeth to be the caſe, will be 
appear by taking a ſhort view of the publick tranſactions 
at and after his depoſal to the time of his death. : 

Dugd, Sum. 136. The Parliament, which had been called by Edw. II. 
and ſtood prorogued to the morrow of Epiphany in the 20th 
of his reign, met at Veſiminſter* at that time; and _ 
nimouſly reſolved, that the King was not of abili 
govern ; that he ſuffered himſelf to be led in all 3 
by wicked counſels; that he had done what in him lay to 
ruin his kingdom and people; and chat there appeared 1 no 
hopes of his amendment. 
For which reaſons they reſolved, that the Lord Ea. : 
- ward, the King's eldeſt ſon, ſhould immediately take 
upon him the government of the kingdom, and thould be 
_ crowned King +. | 
I am not at preſent 8 to inquire, whether this 
charge was or was not well founded. But admitting that 
it was, the Parliament proceeded upon a principle, which, 
in the caſe of individuals, is perfectly underſtood and uni- 
verſally aſſented to. I mean the right of ſelf-defence in 
caſes of great and urgent neceſſity, and where no other 
remedy is at hand; a right, which the law of nature 
giveth, and no law of ſociety hath taken away. 
If this be true in the caſe of individuals, it will be 
equally ſo in the caſe of nations ander the like circumſtances 
| of neceſſity. For all the rights and powers for defence 
| and preſervation belonging to ſociety, are nothing more 
than the natural rights and powers of individuals tranſ- 
: | ferred to and concentering in the body, for the preſerva- 
tion of the whole. And from the law of ſelf-preſervation, 
conſidered as extending to civil ſociety, reſulteth the 
well-known maxim, ſalus populi ſuprema lex. 
I think the principles here laid down muſt be admitted, 
unleſs any one will chooſe to ſay, that individuals in a 
community are, in certain caſes, under the protection of 
the the primitive law of ſelf - preſervation, but communities 


| © ®Apologia Adz de Orleton inter decem ſeriptores. Col. 2765. 5. 

+ The Parliament- roll is not now extant, It was laid before 
the Parliament in the 1oth of R. II.; and probably was deſtroy- | 
ed about that time, or at leaft before the end of that reign: 
ſo that for want of a better guide we mult follow the hiſtory of 
the time. See the queſtions propounded to the judges in the = 


13th E. if. and their anfwers cited below * 395. 
compoſed 
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compoſed of the ſame indivituals are, in the like caſes, | 
excluded. Or that when the enemy is at the gate, every 
ſingle ſoldier may and ought to ſtand to his arms, _ the 
Garriſon muſt ſurrender at diſcretion. 

The reſolution of Parliament juſt mentioned was noti- Walfang: 
| fied to the King, then a priſoner in Kenehworth caſtle, by 20 7337- 
a very ſolemn deputation from that body; when Sir Wil. Ranulph. 
iam Trufſel, in the name of the reſt, and as procurator of Ciftrienks & | 
the whole Parliament, addreſled himbif to the King in — 
terms extremely full, ſtrong, and explicit, which I ſhall 
not tranſcribe; importing that the whole Parliament re- 
nounced all allegiance to him; and thenceforward would 


conſider him as a private perſon diveſted of the "_ | 


dignity. 


The young Prince, then about fourteen years of age, 
was adviſed to refuſe the offer of the crown from the 
Parliament, unleſs his father would make an actual re- 
ſignation of it to him; wen, it is ſaid, was ſoon after- 
wards done. 

And the commencement of the new King” s reign 
was fixed by Parliament to the 2oth of January; and on 
the 24th his peace was proclaimed in London; as it was 
ſoon aft ra ards in all other parts of the kingdom by virtue 4 Rym- 243. 
of writs teſte the 29th. 


The writs ran thus; ; 


£ Rex vicecomit' N. ſalutem. uia Dominus Edwar- 
Aus, nuper rex Angliæ, pater naſier, de communi conſilis 
„ afſenſu prelatorum, comitum, baronum & aliorum 
<< magnatum, necnon communitatum totius regni predict, 
s ſpontanea * voluntate ſe amovit a regimine dicti regni, 
<< wolens & concedens, quod nos, tanquam ipſius primogeni- 
i * tus & heres, ipſius regni regimen & gubernationem af- 

« ſumamus. Noſque ipſius patris naſiri beneplacito * in hac 

parte de conf; tlio & adviſamento  prelatorum, comitum, 
baronum, magnatum, & communitatum prædicterum an- 
e nuentes, gubernacula ſuſcepimus dicti regni, & fidelita- 
tes & homagta ipſorum pr. elatorum S magnatum rece- 
1 Pimus, ut 9 mor is. 


— 


* The reſignation, ifever ba made any, W was not 
matter of choice. The merits of the caſe will therefore turn 


| upon another PE jociple. 1 
. 25 0 Deja fas 
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DISCOURSE IV. 
<< Deſiderantes igitur pacem noftram pro quiete & tran- 
— papuli noftri inuiolabilitèr obſervari tibi præcipi- 
6 nus, guod ſlarim viſis præſentibus per totam balivam tuam: 
«6 pacem naſtram publice proclamari facias; univerſis & ſin- 
* gulis ex parte no/ira inhibendo, ne quis ſub panda & pe- 
„ riculo exheredationis & n vitæ & nnen 5 
66 Pacem noftram violare præſumat. 
Sed quod quilibet actiones & querelas fuas abſque UVio- 
«6 lentid ,quacunque proſequantur ſecundum leges & conſue- 
« tudines regni noſtri. Nos enim parati ſumus & ſemper 
© erimus omnibus & ſingulis conquerentibus, tam divitibus 
% quam pauperibus, plenam Juſtitiam erhibere. Tefte rege 


ws fo * Per ipſum regem.“ 


This was in thoſe days the uſual method of notifying 
the acceſſion of a new King. And I think ſtronger ex- 
preſſions cannot be conceived, importing that the regal 
character reſided in the new King, we in him alone, 
than are made uſe of in this writ. 


On the firſt bf February the King was crowned ; and 


two days afterwards he held his firſt Parliament, the ſame 
which depoſed his father, and ſet the crown on his head, 
And at this Parliament, begun and ended in the life-time 


of Edward II. X, all the ſtatutes of the firſt of Edward III. 


now extant were made. Among others was that for 


confirming the baniſhment of the Spencers and indemni- 


fying all perſons who in the late troubles had taken up 


arms in behalf of the King againſt his father ; which 


the reader will find in Rgflal's ſtatutes, and in all the 


- editions anteriour to that collection. 


There are in Mr. Rymer's collection of publick acts. 
between 3o and 40 inſtruments of various kinds during 
the interval between the depoſal and death of Edw. II., 
in which mention is made of him; and in thoſe he 
beareth no ftile approaching nearer to Toyalty than either 
the Lord Edward late King of England father of the King, 
or the Lord Edward late King of England our father, or 
barely the King's father. 1 will « cite one of rms - 


6 


* On the 7th of Ares in che iſ of Edav. III. writs ifued _ 
for calling a new Parliament, and we know that Edu. II. lived 
to the 2 iſt of September i in chat youu. Dugd. Sum. 140. 1 Prynne 
Brev. Parl. 25. | ; 

It 


Hou 
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It is a writ directed to the ſheriff of Oxon, and it re- | 
citeth ; **.Cum, ut. accepimus, Willielmus de Hylmere coram 4 Rym. 304+ 
„ dilefto & fideli noflro Thoma de Berkele (quem aſſignavi- 
* mus conſervatorem pacis naſiræ in comitatu tuo & in Glau- 
„ ceflria) fit indiftatus de conſenſu & abetto ad depredan- 
dum caſtrum de Bertele, & ad rapiendum dominum Ed- 
„ wardum de Caernarvon, nuper regem Angliz, patrem 
<« noſtrum, & ad levandum populum naſtrum de guerra con- 
„tra nos, & ea occaſione captus in priſona naſtird Oxoniæ 
4 fit detentus.— The writ then requireth the ſheriff to 
admit the priſoner to mainpriſe, if he could find ſufficient 
manucaptors body for body, for his appearance in the 
court of King's Bench on. the octaves of St. Michael, 
„ ad faciendum & recipiendum quod curia naſira conſiderave- 
_ 56-528. 280 Hae res.” - FO 
OE EY Teſte Rege 20. Aug. 

A writ of certiorari of the ſame teſte and return iſ- 
| ſued, to Sir Thomas Berkly for removing the indictment. 
But what was the iſſue of this proſecution I know not; 
though I make no doubt that Aylner's offence was an 
attempt to deliver the King's father from priſon, and to 
reſtore him to the royal dignity. For many attempts of 
that kind were made about this time, which probably haſ- 
tened the death of the old King WM: 

I fear I ſhall be thought to have taken ſome unneceſſary 
pains in .proving, that Edi. II. after his depoſition 
was conſidered and ſpoken of in all publick acts, as a per- 
ſon utterly di veſted of the regal character. For in truth, 
the perſons then in power, to be conſiſtent with them 
ſelves, could not ſpeak otherwiſe of him. And if Mr. 
Prynne, or the nonjurors of our time had been the only 
perſons, who had made a queſtion of it, I ſhould have ſpa- 
red myſelf the trouble I have now taken. But the politi- 
cal miſtakes of a writer of Lord Chief Juſtice Hales diſ- 
tinguiſhed merit deſerve great attention; eſpecially when 
the profeſſed enemies of the, preſent government affect to 
ſhelter themſelyes under his name, as we know they have 
done, with ſome degree of triumpm. 2 
Ihe learned judge is of ,opinion, that the Parliament 
of the th of Edward III. conſidered the murder of Ew. 
II, cas, the murder of him who was till a King, -thingh 
25 ES -. deprived 


| -P1$COMBSETV, 
| deprived of the actual adminiſtration of his kingdom ; and 
that in that light they deemed it to be high treaſon. 
If they did really entertain this opinion, what opinion 
did they-entertain of the King on the throne, or of them- 

_ ſelves and the body of the nation? Did they think him 
an uſurper, and themſelves rebels, during the interval 
between the depoſal and death of Edward II.? This 
would have been an heavy imputation upon them. And 

et if Edward II. was, to the time of his death, Rill 3 
King, intitled to their allegiance, the charge of uſurpa- 
tion and rebellion cannot be avoided. 

His Lordſhip, as I have obſerved, groundeth his opinion 
on the record of the proceedings againſt the murderers of 
Edw. II., and the Earl of Kent. But it cannot be ſaid, 
that the: is in this record any plain, expreſs declaration | 
of the ſenſe of the Parliament touching this matter. It 
therefore giveth one ſome concern, that, in a point of ſuch 
moment, a writer of his Lordſhip's great candour and diſ- 
tinguiſhed abilities ſhould pronounce peremptorily touch- 
ing the ſenſe of that Parliament, without at leaſt one ex- 
plicit parliamentary declaration to warrant him in ſo do- 
ing; eſpecially when the notion of Ediv. the 24's ſupport- 
ing the regal character, after his depoſition, appeareth 
to be utterly repugnant to a ſeries of facts and declara- 
tions, anterior to that Parliament, plain, full, and ex- 
plicit, as words and actions can be. 

I admit, that if that Parliament could not have pro- 
ceeded in the manner they did upon any other principle 
than that of Edi. the 2d's ſuſtaining the regal character 
to the time of his death, it might have been inferred from 

theſe records, that they did proceed on that principle. 

But I hope I have already ſhewn, that the judgment of 

high treaſon againſt the murderers of Edw. II. doth 
not neceſſarily preſuppoſe the truth of that principle; be- 
cauſe that judgment might be, and moſt probably was, | 

founded on another. 
His Lordſhip doth not ſeem to deny, that that judg- 
ment might in ſome meaſure be founded on the ruſe laid 
down by Britton and Coke, That killing the King's father 
was treaſon ; but contendeth, that it was not grounded 
chat on that mm” becauſe he obſeryeth, 5 > 2 the 
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c Parliament-roll of the 4th of Edw. III., Edw. II. 2 Hale 103. 
js ſtiled, at the time of his murder, Seigneur Lige, and 
« ſometimes Rex, as N. 6. the Lords make their proteſta- 
cc tion, that they are not to judge any but their Peers; yet 
c they declare, that they gave judgment upon ſome who 
ce were not their Peers in reſpect of the greatneſs of their 
„ crimes, & ce per Encheſon de murder de Seigneur Lige 
« c. And in the arraignment of Thomas Lord Berkly for 
«© that offence, the words of the record are, gualiter ſe . 
cc velit acquietare de morte ipſius Domini Regis; who 
©. pleaded, quod ipſe de morte ipſius Domini Regis in nullo 
1 gf inde culpabilis, And the verdict as it was given in 
% Parliament, and the record is, guod prædictus Thomas in 
« nullo eft culpabilis de morte prædicti Domini Regis, pa- 
< tris Domini Regis nunc. So that the record ſtiles him 
«6 Rex at the time of his death.“ | EC 
I I confeſs I do not ſee, that Edw. II. is in any part of 
this record ſtiled Seigneur Lige, or Rex AT THE TIME OF 
HIS DEATH ; and it is on that ſuppoſition alone, that his 
Lordſhip's whole argument is built. It is true he is ſtiled 
King and Leige Lord in a proceeding againſt his murder- 
ers; but this doth by no means imply, that he was conſi- 
dered as a King at the time of the murder. For in what 
manner is he ſtiled King in this record ? Mr. Prynne Plea for the 
| hath given us the record at large in the caſe of Sir Thomas Lords, 327. 
 Berkly, But as his copy is incorrect and as the proceed- 
ing was ſomething ſingular, being a trial in Parliament by 
a jury of freeholders, I here inſert a copy of the record 
examined by the Parliament- roll. wo FR 
„ Placita corona tenta coram domino Edwardo rege Rot. Parl. 4 E. 
& tertio poſt conqueſtum, in pleno parliamento ſuo apud III. No. 26. 
„ Weſtmonaſterium, Die lunæ proximo poſt feſtum Sanctæ | 
"« Catherine Virginis, Auno regni regis ejuſdem guarto. [Nov. 25.] 
Thomas de Bertele miles venit coram domino rege in 
„ pleno parliamento ſus prædicto, & allocutus de hoc; quod 
« cum dominus Edwardus nuper rex Angliæ, pater domi- 
ni regis nunc, in cuſtodid ipſius Thome, & cujuſdam Fe- 
„ bhannis Mautravors nuper extitit liberatus ad ſalvo-cuſto- 
„ diendum in caſtro ipſius Theme apud Berkele in comitatu 
4 Glouceftrie, & in —_ caſtro in cuſtodid ipſerum Tho- 


C Johanne Mautravors cuſtodiam 


zes de Hiſham, Willielmus Truſſel, Rogerus de Swyneuer- 


4 


*. "= I Ve 


OBSERVATIONS &c. 


10 cramentum fuum, quad prædictus Thomas de Berkele in 


4 xullo eft culpabilis af mort prædicti domini Edwatdi regis, 
« patris domini regis nunc, nec de afſenſu, auxilio, "ſeu 
( procuratione mortis ejuſdem. Et dicunt quod tempore 
% mortis ejuſdem domini Eqdwardi regis,  patris domini 


cc 22 nunc, fuit ipſe tali infirmitate gravatus apud Brade- 


extra caftrum ſuum prædictum, quod de vita eus de- 
« perabatur. Ideo idem Thomas inde quietus: Et Juratores 
« queſiti, 1 idem Thomas -e ſubſtraxit ſe octaſione præ- 


e dictd, dicunt, quid non. Et quia idem Thomas nw 
= exftodes & mini/tros ſub ſe, ſcil. Thomam de G 


„ Willielmum' de Ocle ad 5 iam de ipſo domino rege od 
66 ciendam, per quos ipſe dominus rex extitit murdratus & 
ce inter fetus, datus e ei dies coram domino rege nunc in 


222 Parliamento ſuv, de audiendo judicio ſus Ac. Et 
Etlictus Thomas de Bertele interim committitur Radulphs 


de Nevil ſeneſchallo hoſpitii domini regis c.“ 


I have already obſerved, that Edi. II., in the interval 
between his depoſition and death, was moſt commonly 


ſtiled, as he is in the beginning of this record, dominus 


E dwardus nuper rex Anglia, pater domini regis' nunc. 
But JI would not be thought to infer from this record what 


may, I think, be reaſonably inferred from thoſe worded in 
the ſame manner in the life-time of the King. For this 
: being a proceeding after his death, he was with ſtrict 
propriety ſtiled Nuper Rex, whatever opinion the Parlia- 
ment might entertain concerning him, or the proceedings 
| againſt him. What I would obſerve is, that as the words 


2 1 60 rex import no more than that he lately was King, 
do by no means imply that he continued ſo to his death, 


it cannot be inferred from any thing in this record, that 


in the opinion of that Parliament he did continue to bear 


the regal character after his depoſition. This, I ſay, 


cannot be inferred from the words nuper rer. And the 


Words upon which his Lordſhip groundeth his opinion, 


iþfius domini regis, prædicti domini regis, &, &c, have in 


| this record a plain reference to the perſon named at the 


beginning under the ſtile of nuper rex. 
Tei is well known, that in parliamentary proceedings of 
this kind, it is and ever was ſufficient, that matters appear 


; with. Proper Tight and — to a common underſtand- 
„ ing; 5 


* 


4 Rym. 235. 
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ing; without that minute exactneſs which is required in 
criminal proceedings in J/e/imin/ler-hall. ' In theſe caſes 
the rule hath always been, loguendum ut vulgus. And 
in common ſpeech when we ſpeak of former Kings, we 
give them ſimply the titles they formerly bore, and no- 
body miſtaketh our meaning. The legiſlature hath ve 
frequently ſpoken of former Kings in the ſame ſtile. The 
did ſo about ten times in the caſe of Edw. II. in the a 
for confirming the baniſhment of the two Spencers before- 
mentioned. And yet whoever readeth the act with the 
leaſt attention will ſee, that they conſidered him in no 
other light than as a perſon utterly deprived. of the regal 
character. And in the ſtile * of the petitions whereupon 
that act and others were grounded, he is called King af- 
ter his depoſition ; and ſo are his father and grand-father, 
when they had been long in their graves . | | 

I hope I need not labour this point. 
The judgment of high treaſon againſt the murderers 
of Edw. II. hath been already in part conſidered. But 
ſomething farther remaineth to be ſaid on that head. 
Againſt whom in the judgment of this Parliament was this 
treaſon committed? Againſt Edward II. or Edward III? 
A ſatisfactory anſwer to theſe queſtions will be deciſive 
in the point. For high treaſon being, as I have obſer- 
ved, an offence contra ligeantiæ debitum, if the Parlia- 
ment conſidered the murder of Edw. II., as a treaſon 
committed againſt his crown and dignity, they muſt 
be ſuppoſed to conſider him as a perſon to whom alle- 
giance was then due, or, in Lord Hale's words, as ſtill a 
King, though deprived of the actual adminiſtration. On 
the other hand, if it was conſidered as a treaſon commit- 
ted againſt the crown and dignity of Edward III., the 
conſequence will be, that in the judgment of that Par- 
liament the allegiance of the ſubject was due to him in 
the life-time of his father; and then the murder of the 


— — 


* Fait a remember, que le tierce jour de feverer Pan de roy Ed- 

* avard, Fitz au Roy Edward, Fitz au Roy Henry F... 
+ In the proceeding againſt Mortimer at this Parliament ſo 
little regard was paid to the forms obſerved in legal proceedings, 
that he, who had been frequently ſummoned to Parliament as a 
3 and had been then lately created Earl of March and 
y that title ſummoned to four ſucceſſive Parliaments, is ſtiled 
through this whole rec0:d barely Roger de Mortimer, 


father 
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father will fall under the ſame rule as offences of the like | 
kind againſt the blood- royal did at common-law ; and as 
the olfences I have already mentioned ſtill do by virtue of 

the ſtatute of treaſons. „ 
For let it be remembered, that in conſideration of law 
the royal Majeſty of the King is impaired by outrages of 
a treaſonable kind done or attempted againſt the blood- 
royal. The rule laid down by Bracton before cited is 
founded on this principle; the caſes put by Britton plain- 
ly ariſe out of it; and ſo do thoſe of the fame kind pro- 
vided for by the ſtatute of treaſons. The principle is ſtill 
true ; only the ſtatute limiteth and reſtraineth the opera- 
tion of it to the few caſes therein expreſſed; excluding all 
others, which the common-law brought under the ſame 
general rule, ; «AS 
Now whether the murder of Edt. II. was conſidered 
as a treaſon committed againſt his crown and dignity, 
or againſt the crown and dignity of his fon will appear 
by taking a ſhort view of the record of the proceeding 
againſt his murderers. The general title introduQory 
to the whole charge runneth thus, Ces ſont les treaſons, Rot. Parl. 4 E. 
« felonies & malveiſtes faites a noſtre ſeigneur le roi & à 111, No, 1. 
<6 ſon poeple par Roger de Mortymer & autres de ſa covyne. | 
Then follow fifteen articles againſt Mortimer, by ſeven 
of which he is charged with accroaching to himſelf royal 
power in the ſeveral inſtances ſet forth in the articles; a 
ſpecies of treaſon well known in thoſe days *, and of 
which the prevailing party in times of faction and vio- 
lence hath made a terrible uſe. By the other articles he 
is charged with many high crimes and miſdemeanours, 
_ tending to the diſhonour of the King and the oppreſſion 
of the people. 1 
The article touching the murder is to this effect. 
«© Whereas the father of our Lord the King was by an 
„ ordinance of the Peers of the land placed in Kenekwerth 
© caſtle there to remain at his eaſe, and to be ſerved as 
* became ſo great a Lord, the ſaid Roger, by royal power 
to him accroached, took upon himſelf the cuſtody of 
“ him, and cauſed him to be removed to the caſtle of 


* 


* V. 1 Hale 80, $1, concerning this ſpecies of treaſon. 
i e Berkhy; 


Eod. Rot, No. 2. 


P. 382. 
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& Berkly; where by him, and by his procurement, he was 
e falſly, traiterouſly, and feloniouſly murdered.” 

The record, after ſetting forth the articles, goeth on to 
this effect, Wherefore our Lord the King doth charge 
< the earls, barons, and other peers of the realm, that 
& foraſmuch as theſe things touch him principally, and 
<« them, and all the people of the realm, that they do 
cc unto the ſaid Roger right and lawful judgment.” And 
then followeth the judgment, That for the ſaid crimes, 
cc and principally for the murder of the Lord Edward, fa- 
te ther of the King, the ſaid Roger as a traitor and enemy 
1 7 the Ning and kingdom be drawn and hanged. a 

he like judgment was given againſt Simon de Beresford, 
as being an accomplice with Mortimer in all his faid tre- 
ſons, felonies, and miſdeeds, that he as a traitor of the 
King and his realm be drawn and hanged.” 
Jahn Maltravers, Bogo de Bayone, and John Deveral, whoſe 
caſe I have already mentioned, had judgment of high trea- 
ſon for compaſſing the death of the Earl of Kent. 

Gourney and Ocle, who were ſuppoſed to be the actual 
murderers of Edw. II., had the ſame judgment ** Pour le 
ee mort le roi Edward piere 1 le roi que ore eft.” 

The Lords having paſſed judgment againſt theſe men, 
who all, except Mortimer, were commoners, enter their 
proteſtation to the effect mentioned by Hale in the paſſage 
| have already cited. 

This is the ſubſtance of the whole record, as far as 
concerneth the murder of Edw. II., except what relateth 
to the caſe of Sir Thomas Berkly, which I have already con- 


ſidered *. 


he Parliament-roll of the 4th of Faw. III. is fo defaced 
that the general title and one or two of the articles againſt Mor- 
timer are not tolerably legible; and in ſome others there are 
conſiderable chaſms. It was much defaced when Sir Robert Cot- 
los compiled his abridgment of the Tower-records, and is pro- 
bably grown worſe ſince that time. But theſe defects may be 


eafily ſupplied, fince the proceeding is ſet forth at large in the 


Ne, 8, 3, 16, 
27, 12. 


felf reſtored in blood, which Was accordingly done. And he was 


Parhament-roll of the 28th of Edw. III. which remaineth fill 


ible. 
For at thatPar lament Roger de Mortimer, who was grandſon 


and heir of him againſt whom the judgment was given in the 


4th of the King, preferred his petition complaining that his 
grandfather was attainted without being brought to his anſwer 
AGAINST THE TENOR CF THE GREAT CHARTER, and pray- 
ing that the Judgment of attainder might be reverſed and him- 


ſum- 


— 
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From this record, I think, it is evident, that this mur- 

der was conſidered as a treaſon committed againſt the 
King then on the throne, and him alone. For that ſpe- 
cies of treaſon. which they called accragching ro) 
power, which maketh a very conſiderable part of the 
charge, could never, as I apprehend, in the nature of 
things be conſidered in any other light than as an offence 
againſt the crown and dignity of him who, for the time 
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being, was actually inveſted with the regal power. And it 


is remarkable, that this ſpecies of treaſon is ex 


charged on Mortimer in the article touching the murder, 


as one ſtep taken by him preparatory to that fact. 

Heſides, the articles againſt Mortimer and his ac- 
complices, of which that touching the murder is one, 
and upon which the judgment was principally founded, 
charge facts upon them, committed, a few of them be- 
fore, the much greater part after the death of Edu. It. 


but all after his depoſition. And yet the whole charge is 


introduced with this general title, . Theſe are the trea- 
* ſons done to our Lord the Ning; plainly importing, that 
thoſe treaſons, none excepted, were confidered” in one 
and the ſame view, namely, as done againſt the King 
then on the throne, and him alone. And the judgment 
againft Mortimer and Beresford, that they for thoſe trea- 


fons, as traitors and enemies of the King and kingdom, 
be drawn and hanged, import the ſame. Nor is there a 


ſingle word in the whole record, declaring, or ſo much 
as giving the moſt diſtant hint, that any of the treafons 


therein mentioned were committed in breach of the alle- 


giance due to Edio. II. 


It is true, as his Lordſhip obſerveth, he is ſtiled, in 


the Lords” proteſtation, ſeigneur leige, and, in the Paas. 
ment againſt Gourney an tte, le roy Edward ; but I have 
already conſidered, and I hope removed the objection 
grounded on that manner of expreſſion. 

I have nothing to add with regard to the proceedings 
_ againſt the murderers of Edw. II. But a difficulty 
hath been raiſed, which may be thought to deſerve fome 
notice; and ſince my ſubject leadeth me to it, I will 


* — n ao * 


I make uſe of the roll of the 28th compared with that of the 
4th where it is legible, | | | : 


Dugdale and 
C tton. 
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In the 21ſt of Rich. II., the act of the firſt of Edib. III. 
for confirming the baniſhment of the Spencers, already 
mentioned, was repealed. And one reaſon given on the 

Cotton roll is, That the act was made by Edu. TI I. at ſuch 
21 Rick. II. « time as his father Edw. II. was living, being very King 
& and in priſon ſo that he could not reſiſt the ſame.“ 
Some writers have thought it ſufficient to ſay, that the 
whole Parliament of the 21ſt of Richard II., and every 
| x Hen, IV, thing done in it, is annulled by the 1ſt of Henry IV. 
BS 4 But this anſwer will not remove the difficulty, if there be 
any in the caſe. For the objection is not founded on any 
legiſlative or judicial act, (thoſe acts are undoubtedly re- 
pealed, ) but barely on the opinion of that Parliament. And 
the ſenſe of Parliament, it is ſaid, touching any paſt tranſ- 
action, will be of equal weight, whether it's legiſlative 
or judicial acts continue in force or not. 

This is admitted. But it muſt likewiſe be admitted, 
that if the opinion of a ſingle Parliament, unſupported by 
fact or principle, is to turn the ſcale, every reſolution of 
the ſame Parliament, conſidered as matter of mere e 
will be of equal weight. If this be granted me, I will, 
as ſhortly as I can, ſtate a reſolution of this Parliament 
upon ſome very conſtitutional points ; and then leave it 
to the reader's judgment, how far it's bare opinion is to 

be regarded. 5 ” 
Raftal's Stat, In the 10th year of this King a commiſſion of a very 
056089 Kai extraordinary nature iſſued under the great ſeal, and had 
the confirmation of Parliament. By it the Duke of Glou- 
ceſter, and ſome others by name, and the chancellor, 
treaſurer, and keeper of the privy-ſeal are conſtituted the 
King's great and ſtanding council for one year, for the - 
purpoſes mentioned in the commiſſion. The commiſſion- 
ers' powers were very large, and were thought to be de- 
rogatory to the royal prerogative. And therefore the King 
and his miniſters, ſoon after the diſſolution of the Parlia- 
ment, entered into meaſures for defeating this commiſſion. 
One expedient was to take the opinion of the judges upon 
the whole proceeding; a refuge conſtantly open to a 
corrupt adminiſtration, though, be it ſpoken to the ho- 
nour of the profeſſion, not always a ſure one; even while 
- 0 7 rg the 
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the judges' commiſſions were determinable at the pleaſure 
of the crown. . 5 . 
To this end, the judges were ſummoned to attend the 
King at Nottingbam; and the two chief juſtices, and 
three puiſnes did attend, and gave anſwers to ten queſ- 
tions which were propounded to them in the King's pre- 
ſence. Some of their anſwers were to this effect, * That 
_ thoſe who procured the ſtatute and commiſſion juſt men- 
| tioned were to be puniſhed with death, except the King 

would pardon them ; as were alſo thoſe who moved the 
King to conſent to the ſtatute. And that as well the per- 
ſon who moved in the laſt Parliament, that the ſtatute 
whereby Edward II. was depoſed ſhould be laid before 
the Parliament, as he who in purſuance of that motion 
carried the ſame into Parliament, are traitors and crimi- 
nals to be puniſhed with death. | TT 
There were two other queſtions, which, with the an- 
| ſwers, I think worth tranſcribing. | | 


« Six queſtion, Whether after in a parliament aſ- 


“ ſembled, the affairs of the kingdom, and the cauſe of 
<« calling that Parliament are by the King's command de- 
« clared, and certain articles limited by the King, upon 
« which the Lords and Commons in that Parliament 
“ ought to proceed, if yet the ſaid Lords and Commons 
vill proceed altogether upon other articles and affairs, 
and not at all upon thoſe limited and propoſed to them 
«© by the King, until the King ſhall have firſt anſwered 
<< them upon the articles and matters ſo by them expreſ- 
<< ſed, although the King's command be to the contrary; Whe- 
<< ther in ſuch caſe, the King ought not to have the go- 
«« vernance of the Parliament, and effectually over-rule 
“ them, ſo as that they ought to proceed firſt on the 
<< matters propoſed by the King; or whether on the con- 
ce trary, the Lords and Commons ought firſt to have the 
„King's anſwer upon their propoſals, before they pro- 
n, 6 | 3 

To which queſtion they anſwered unanimouſly, © That 
<< the King in that behalf hath the governance, and may 


\ 


ha — — 


ee Raa fiat. 21 Rich. II. and 1 State Trials, 1 Ec. 
| Knighton inter decem ſcript. Col. 2694, 9 


8 appoint 
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Juttice Tre/ilian and others, 
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(c int what all be firſt andled, and fy radually 
4c 15 at ing het If Aae 1 treated of in Parlakeat” 


cc even to the end of the, Parliament ; 3 and if any perſons N= 
de ſhall contrary to the King's pleaſure made known 


* s therein, fra are to be puniſhedas traitors.” f 
© Ex64Ta queſtion, Since the King can, whenever he 
2 1 remove any of his judges and officers, and 
uſtify ox puniſh. them for their offences; whether the 
ords and Commons can without the will of the King 
* * — in Parliament any of the ſaid. judges or officers | 
< for anꝝ of their offences.” : 
Fo which they unanimouſly anſwered, . That they 


** cannot, and if any one ſhould ſo do, he it to be punifhed 1 


* as a traitor.” '* 
In this manner did theſe j Judges vroftityt their ſacred 


character! But a e ofs could not long eſ- 
cape a publick cenſure. And a the- next Parliament a 
cenſure ſufficiently ſevere, and not warranted by any 
known rule of law, did paſs upon them. Their own mea- 


fare was meted out to them. + But in the 21ſtof the King, 


thoſe queſtions, with the judges' anſwers, having been 
read over in full partiament, dee It was demanded of all 


« the eftates of the Parliament, how they thought of the 
t anfwe aforeſaid. And they raid; that they thought the 
J fait j 2 — made and gave their anſwers as good and law- 
1 1 ege peop le of of the Kong pig to de.” | 

A Parlian it that could ſolemply adopt principles, ſo 
contrary to the whole tenor of the ſtatute of treaſons, anti- 
conſtitutional in every point of view, ſubverſive of the 
undoubted ri hts of Parliament, and of all freedom of de- 
bate in a8 5 Hauſe, fuch a Parliament muſt, unleſs un- 
der an actual force, which moſt probably was the caſe, be 
the willing To 0. deſpotick power. And in either cafe, 


it's bare opipion de ſerveth no manner of regard. 


T. will now conkder ſome other paſſages i in the hiſtory 
of the Pleas of the Crown, of much the ſame tendency 


* Theſe queſtions and anſwers, "bein g copied from a modern 
u, differ in ſtile from Rafal and the older editions of 
the ſtatutes, but in ſenſe and ſubſtance they agree with all of 


them. 
I See it State Trials, 1 Ofc. the proceedings — Chief 


with 
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with that I have already examined. The learned author x Hale 60, 61, 
aſſerteth with great truth, that a K ing de futio, in the full 101, to 103. 
and ſole poſſeſſion of the ſovereignty, is ſuch a King, 
againſt whom high treaſon may be committed within the 
ſtatute of treaſons; and addeth, that treaſons againſt a 
King de fatto, not being attempts iu aid of the rig peful beir, 
may be puniſhed in the time of a King de jure; and that 
thoſe who have aſſiſted tlie ufurper, though in actual poſ- 
ſeſñon of the Crown, have on the regreſs of the Crown 
to the right heir fuffered as traitors. 

J fear it will avail very little towards the ſettling any 
| Point of law or rule ef right, to inquire in what, manner 
princes on ſuch revolutions as thoſe alluded-to-in theſe 
_ Paſſages by the learned author, have treated either their 
friends or their enemies. It is not to be imagined, that 
they will conſider the former as traitors for acts of hoſti- 
lity done or attempted in aid of thenrſelves. I verily be- 
lieve no prince in his right ſenſes ever did. His lordſhip , Hale 6. 1033 
doth indeed in the paſſages juſt cited mention the caſe ß 
Sir Ralph Grey; and ſuppoſeth, that he was punifhed in 
the time of Edw. IV. for treaſons committed againſt Hin- 

Ty VI. in aid ef Edward *. But I doubt that caſe will not 
"warrant any fuch ſuppoſition. | 
Sir Ralpb was taken in actual rebellion a: nf Edu. Iv. 4 E4, IV. 20, 
ſome years after he had been in full >ofſeflionof the Crown ; 
and was beheaded for that treaſon, and for that alone; as 
many more were at the ſame time. He was likewiſe de- 

graded. And the book faith, that the reaſon of his puniſh- 
ment En tiel manner by degradation, as I * 
the book) was , pur cauſe de ſon perjury & dotbleneſs: que 
© await fait al Roy Hen. VI. yades Roy Sci ¶ & auxi 45 
«© Edward le quart que ore zu.] He had, it ſeems, acted 
a part truly infamous, had betrayed both fides; had broken 
his faith to both Kings. And for this duplicity he was, 
by a peculiar brand of iffamy, diſfinguiſhied from thoſe 
who ſuffered with him for the ſame treaſon. All were be- 
deaded, be FONG * firſt e LOS | | . 


— Voc edw 2 ++ 4*#%s4 £4 4 3 . AIG, 
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„ (See Yecontlifon of he ata 3 | 
+ The words between the hooks the learned judge kk 
omitted. (See the end of the advertiſement which follows 


the conan 7 preface. ) With 
| . - 
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1 Hale 274» 


1 Hale Gio 


you pleaſe, ſtill it was due to him while in full poſſeſſion 


72777 
With regard to the meaſures which have been obſer- 


ved towards the enemies of a new government, after a 


long ſtruggle and much blood- ſhed, our hiſtory furniſheth 


inſtances more than enough, of a moſt unwarrantable re- 
venge taken by the prevailing faction. The acts of at- 
tainder paſſed againſt the chiefs of the Lanca/trian party in 
the firſt year of Edw. IV, which the learned judge al- 


Tudeth to in the places laſt cited, were of that kind: to 


be accounted for only by the heat and violence of the 
times; never to be drawn into precedent. - 

For Henry VI. had been in full poſſeſſion of the Crown 
almoſt 40 years by lineal deſcent, and under a parliamen- 


tary ſettlement; in which the whole nation had acquieſ- 


ced for 60 years. The fortune of war did at length deci- 
fively turn the ſcale in favour of Edward at the battle of 
Towton-Ficld ; but with the loſs of near 40000 Engliſh ſub- 


jects, who fell on that day. And at ſuch a juncture, to 


what lengths cannot the ſweets of revenge, the joys of 
conqueſt, the proſpect of rich plunder in a plenty of con- 


fiſcations, with a miſgiving heart ſtill dreading the final 


iſſue of things, —to what lengths of violence cannot theſe 
incitements carry the vindictive, the ravenous, the timid, 
bluſtering mortals, who upon ſuch revolutions either take 
the lead, or join in the cry! At ſeaſons ſuch as theſe, the 
ſtill voice of law and reaſon is ſeldom heard. 5 
I fear it was little attended to in the caſe of any of the 
attainders paſſed on either ſide during the unnatural war 
between the two Roſes. Nor ought any of thoſe attain- 
ders to be conſidered as caſes from which the principles 
of law can be deduced. For, as his lordſhip elſewhere 
with a candour habitual to him obſerveth, . Parliaments 
ce have been always obſequious enough to the victor; and 
ce ready to paſs attainders for his ſafety and their own.” 
His lordſhip admitteth, that a temporary allegiance 
was due to Henry VI. as being King de facto. If this be 
true, as it undoubtedly is, with what colour of law could 
thoſe who paid him that allegiance before the acceſſion of 


Edw. IV. be conſidered as traitors ? For call it a tempo 


rary allegiance, or by what other epithet of diminution | 


of 
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of the Crown. And conſequently thoſe who paid him that 


due allegiance, could not with any ſort of propriety, be 
conſidered as traitors for doing ſo. | 


The 11th of Henry VII, though ſubſequent to theſe 11 Hen. VII. 
tranſactions, is full in point. For let it be remembered, - 


that though the enacting part of this excellent law can 


_ reſpect only future caſes, the preamble, which his lord- 2 Hale 272 
ſhip doth not cite at large, is declaratory of the common- 27 


law; and conſequently will enable us to judge of the le- 
gality of paſt tranſactions. It reciteth to this effect, 
That the ſubjects of England are bound by the duty of 
c their allegiance to ſerve their prince and ſovereign lord 
for the time being in defence of him and his realm againſt 
every rebellion, power, and might raiſed againſt him; 
c and that whatſoever may happen in the fortune of war 
c againſt the mind and will of the prince, as in this land 
cc ſome time paſt it hath been ſeen, it is not reaſonable, but 
_ «© againſt all laws, reaſon, and good conſcience, that ſuch 
c ſubjects attending upon ſuch ſervice ſhould ſuffer for do- 
< ing their true duty and ſervice of allegiance.” It then 
enacteth, That no perſon attending upon the King for the 
time being in his wars ſhall for ſuch ſervice be convict 
or attaint of treaſon or other offence by act of parlia- 
ment, or otherwiſe by any proceſs of law. 

Here is a clear and full parliamentary declaration, that 
by the antient law and conſtitution of England, founded 
on principles of reaſon, equity, and good conſcience, the 
allegiance of the ſubject is due to the King for the time 
being, and to him alone. This putteth the duty of the 
ſubject upon a rational and ſafe. bottom. He knoweth, 

that protection and allegiance are reciprocal duties. He 
hopeth for protection from the Crown, and he payeth his 
allegiance to it in the perſon of him whom he ſeeth in full 
and peaceable poſſeſſion of it: He entereth not into the 
qꝗueſtion of title, he hath neither leiſure nor abilities, nor 

is he at liberty to enter into that queſtion: But he ſeeth 
the fountain, from whence the bleſſings of government, 
liberty, peace, and plenty flow to him; and there he pay- 
eth his allegiance. And this excellent law hath ſecured 

him againſt all after-reckonings on that account. 


4 ä ; Tt 
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1 being admitted, that allegiance is due to a King 4. 
Jacto in the full and ſole poſſeſſion of the Crown, it will 
F follow that a perſon abſolutely out of poſſeſſion, but 
| claiming title, is not to be conſidered as a King within 
the ſtatute of treaſons; which the learned judge ſuppo- 
3 Hale 204. ſeth to have been the caſe of the houſe of York during 


— . 


the reigns of the three Henrys. | DD 
_ TIT would aſk therefore, At what point of time can it be 
faid, upon any known principle of law, that the bond of 
\ allegiance due to Hen. VI. for inſtance ceaſed? When 
did he firft become a mere diſturber, and his adherents 
traitors, and rebels? It will be impoſſible to maintain 
that they became ſo the moment Edward marched into 
England to revenge the death of his father, who fell at the 
battle of Watefield on the 3oth of December 1460; The 
learned judge doth not contend that they did. AndI 
freely acknowledge it would be high prefumption in me 
to attempt to determine with preciſion, from any - known 
rule of law, at what point of time they did become ſo. 
It is very true, that ! Edward's firſt Parliament made 
not the leaſt difficulty of fixing the commencement of his 
reign to the 4th of March 1461. (the year conſidered as 
commencing the firſt of Fanuary). About which time, 
the gates of London having been opened to him, his own 
party, ſupported by his army, proclaimed him there. And 
his lordſhip, in conformity to the judgment of that Par- 
liament, fixeth the commencement of Edward's reign to 
the ſame day ; and from that day. pronounceth Henry VI. 
a mere diſturber, not ſo much as a King de facto. 
But ſurely, a military recognition of Edward's title, 
Aagrante bello, for it was nothing more, and. the triumph 
of one week at moſt that immediately followed it, cannot 
with any ſort of propriety be ſaid to have put him into 
the real, actual poſſeſſion of the ſovereignty. His victo- 
ry at Towton-Field a few weeks afterwards did indeed put 
6 an end te the competition. And in conſequence of that, 
Bugiale, writs iſſued on the 23d of May returnable the 6th of Fuly 
for calling a Parliament; which by reaſon of ſome re- 
maining troubles in the kingdom never met. On the 2gth 
of Fune he was crowned, and upon the 4th of Ls 
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he held his firſt Parliament, for which the writs bore — 
, OG Go Dugdale, 

This Parliament, as I before obſerved, fixed the com- » 
mencement of his reign to the 4th of March 1461. But I 

doubt the incitements before mentioned had too great a 

ſhare in this meaſure. For by this retroſpect to the 4th of 
March, they gave themſelves ſome colour, and but a co- 
leur of law, for attainting many of the chiefs of the Lan- 

caſtrian party for the ſhare they had in the battle of Tow- * 
ton- field on the twenty ninth of that month, and after- No, 2, 24. 
wards in ſome ſmaller actions, before matters were tho- ö 

roughly ſettled. Here, I ſay, the prevailing party aſſumed 

the colour of a legal procedure. But they had not even 
the colour of law, for attainting thoſe of the Lancaſtrians 
who. bore a part in the actions at /akefield, and at ather 

places; all antecedent to the time at which themſelves 

5 had frxed the commencement of Edward's reign, and the ; 

period of Henry's. And yet acts for that purpoſe did pals gy 17, 
at this Parliament; though the faction of York had af 

fected to govern in the name of Henry then actually their 

priſoner from the middle of Fuly 1460, to the middle of 
February following, if not longer ; as appeareth by many 

publick acts jn mers collection - | 11 Rym. 458, 
One of them is too remarkable to be lightly paſſed over. 0 471. 
It is a commiſſion from Henry himſelf to his competitor, 
| Tejie ſo late as the 12th of February, for railing forces in 
Briſtol and the neighbouring counties, for ſubduing, chat 
Filing, and bringing to juſtice certain rebels and traitors 
then in arms againſt the King; meaning the Queen, the 
Prince, and other chiefs of the Lancaſtrian party then at 
the head of a formidable army, in defence of the King's 
berſan and governments... . es 
Ke præcbariſſimo conſangui neo noftro Edwardo quci Ebo- 
« rum, ſalutem. * 59 7 Ne Een cant 
|. Sciatis quod guidam ſubditorum noſlrorum gui weri ligei noftri 
% N debent & tenentur, diabolicd fraude ſeducti, in numero nan 
«© modico modo guerino arraiati=ſe proprid temeritate & audacia 
©. congregarunt;—& de tempore in tempus alios gugſcungue, ad 
«« flatum noſtrum & regni 19 fi politicum regimen ſubwertendum, 
« fibi congregant & congregare intendant. 
Nos eorum temeritati, preſumptioni & audaciæ obwiare wolen- 
tei, ac de nobilitate, firenuttate, & provide circumſpectionc 
* weſiris, plenius confidentes, = ER 
« A/ignavimus vos, ac wobis plenam committimus poteſtatem, 
#* ad advocandum wobis omnes & fingulos ligeas noſtros villæ 
Briſtoliæ ad proficiſcendum wobiſcum contra prefatos præ- 
Jumnptores atque rebelles nofiros—ad eorum praſumptionem, teme- 
« ritatem & audaciam reprimendum . fi res exigerit, tanguam 

* hoftes & rebelles nofiros procedendum, & eofarm extugnandum. 

| | | e « Damnus 
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King Carles H. 
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What contradictions cannot the luſt of power reconcile? 
To what dirty expedients cannot ambition ſometimes ſtoop! 

The caſes cited by the learned judge do not in the 
leaſt ſhake the principle already advanced, that the throne 
being full, any perſon out of poſſeſſion, but claiming ti- 
tle, be his pretenſions what you p'cafe, is no King within 
the ſtatute of treaſons. | OS. „„ 

I am aware of the judgment of the court of King's 


Bench in the cafe of Sir Heury Lane, That King Charles 
the ſecond, though kept out of the exerciſe of the 
„ kingly office, yet was ſtil} a King both pe Facto and 


„de jure: and that all acts done to the keeping him out 
c were high treaſon.” _ „ 3 
Sir Henry Vane's was a very ſingular cafe, and the 
tranſactions in which he bore a part happencd in a con- 
juncture of affairs which never did exiſt before, and I hope 
never will again; an uſurpation founded in the diſſolution 
of the ancient legal government, and the total ſubverſion 
of the conſtitution. j 
_ I will therefore ſay nothing to the merits of the queſ- 
tion more; than that the rule laid down by the court in- 
volved in the guilt of treaton, every man in the kingdom 
who had acted in a publick ſtation under a government 
poſſeſſed in fact for twelve years together of ſovereign 
power ; but under various forms at different times, as 


| the enthuſiaſm of the herd or the ambition of their lead- 


envancd*.: 5 
But this reſolution hath not in the leaſt ſhaken the 
principle I contend for; it doth in _ ſuppoſe the 
truth of it. For if Charles the ſecond was King DE FAc- 
ro from the death of his father, every thing done from 


3 


% Damus etiam univerſis & fingul:s ligeis & ſubditis nofiricx— 
& firmiter in mandatis, quod vobis in executione præmiſſorum in- 
40 tendentes fint—aliguibus mandutis, commiſhonibus jeu procla- 
„ mationibus perantea factis non obſtanithus. : | = 
Laute rege apud Weſtmonaſterium duodeci uo die Februarii. 
8 Per concilium. | : 
Lord Chief Juflice Hale, when of high rank at the bar, 


took the engagement, ** To be true and faithful to the com- 


„ monwealth of England evizhcut à King or Houſe of Lords? 


This, in the ſenſe of thoſt who imprſed it, vas plainly an engage-, 

ment for aboliſhing kingly government, at leaſt for ſupporting 
the 2balition of it. And with regard to thoſe who took it, 
it might, upon the principles of Sir Henry Vane's caſe, have 
been eafily improved into an overt- act of treaſon againit 


that 
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that time in prejudice to his 1 was undoubtedly high 
_ treaſon, 

The only difficulty is, What did the court mean by a 
King de facto? They could not mean, what every ſoul 
before themſelves underſtood, a King in the actual and : 
full exerciſe of the regal power. — meant, I pre- 

ſume, as his Lordſhip upon another occaſton is pleaſed to 2 Hale 10% 


_ expreſs himſelf, one QUAsI in poſſeſſion of the crown ; 
_ ſince, during the uſurpation, no other perſon did claim to 


act under the regal title. 
The diſtinction between de jure ; and * facto Kings 
was taken up by the houſe of York to ſerve the purpoſes of 
ambition and revenge. By the former, they meant thoſe 
who are preſumed to have ſucceeded to the crown in a 
regular courſe of deſcent. By the latter, thoſe who 
have not had that claim to it. The former were in their 
| eſtimation the only rightful Kings. The latter, not ex- 
cepting ſuch as have claimed under a parliamentary ſettle· 
ment, no better than fortunate uſurpers. 
| This doctrine perfectly ſuited the views of that fac- 
tion. For the crown having been entailed by act of par- 
liament on Henry IV. and "his iſſue, the houſe of Yori 7 H. Iv. e. 2. 
ſaw itſelf tally excluded; unleſs it's pretenſions could 
be ſupported by a title PARAM OU N to the power of Par- 
liament. Proximity in blood was it's only refuge, and to 
that the partizans of that houſe reſorted. And in ſo doing 
they brought upon themſelves, in my opinion, the whole 
guilt of that deluge of blood, which was afterwards ſpilt 
in the unnatural war between the two houſes, 
It is not to be wondered at, that men whoſe ambition 
ſuggetted to them the hope of over-turning an eftabliſh- 
ment, to which themſel ves, their anceſtors, and the whole 
nation had ſubmitted for more than half a century, ſhould 
endeavour to convince mankind of the rectitude of their 
intentions and the juſtice of their claim. Nor is it at all 
ſurprizing, that their followers, in the heat of the times, 
ſhould ſuffer themſelves to be eaſily convinced. For in 
the ferment of parties, leaders neve ' Huſh, and the herd 
of the party ſeldom think. But that perſons who are pla- 
ced at an happy diſtance from thuſe diſaſtrous times, 


GE in * wood revive and adopt a doctrine, which 
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hath once laid their country waſte, is not ſo caſily ac- 
counted for. | 8 | „ 

But ſince this hath been done by learned men, among 
whom Lord Chief Juſtice Hale's name muſt be mentioned 
with all juſt regard, I will endeavqur to point out what 
I take to have been the radical miſtake, which led them 
into a train of ſpecious, but falſe reaſonjng upon this 


: They ſeem not to have ſufficiently attended to the na- 


ture and ends of civil power, whereof the regal dignity 


is a principal branch. They ſeem to have conſidered the 
crown and royal dignity merely as a deſcendable pRo- 
PERTY ; as an eſtate of intereſt veſted in the poſſeſſor for 
the emolument and grandeur of himſelf and heirs, in a 
regular invariable courſe of deſcent. And therefore, in 
queſtions touching the ſucceſſion, they conſtant]y reſort 
to the ſame narrow rules and maxims of law and juſtice, 


by which queſtions of mere property, the title to a pigſtye 


or a layſtall, are governed; and thence conclude, that 


the legiſlature itſelf cannot, without manifeſt injuſtice, 


interrupt the antient, legal, eſtabliſhed order of ſucceſ- 
ſion. It cannot, ſay they, without injuſtice, give to one 
branch of the royal family, what by right of blood be- 
longeth to another. V 

Thus they argue, And if I could conceive of the 


crown, as of an inheritance of mere ar I ſhould be 


tempted to argue in the ſame manner. But had they con- 
ſidered the crown and royal dignity, as a deſcendable 
OFFICE, As A TRUST for millions, and extending it's in- 


fluence to generations yet unborn ; had they conſidered 
it in that light, they would ſoon have diſcovered the 


principle upon which the right of the legiſlature to in- 
terpoſe in caſes of neceflity is manifeſtly founded. And 
that is the SALUS POPULI1, already mentioned upon a 
There is, and for many ages paſt hath been, a certain 
order of hereditary ſucceſſion eſtabliſhed among us. But 


it was for the ſake of the whole, and to avoid the 


inconveniences to which an, uncertain ſucceſſion is ſub- 
jekt, that this order of. hereditary ſucceſſion. ever took 
place. For nobody can ſay, that this or any other parti- 
644% 1 "IS 0 cular 
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_ cular mode of government is founded in natural right. 
Nature diſcovered the neceflity of civil government, but 

the ſeveral modes of it are either matters of choice or re- 
ſulting from mere neceſſity. or accident. 

Hereditary ſucceſſion in monarchical ſtates is no- 

thing more, than an expedient in government founded in 


wiſdom and tending to publick utility. And eonſfſequent- 


ly, whenever the ſafety of the whole requireth it, this ex- 
pedient, like all rules of mere poſitive inſtitution, muſt 


be ſubje& to the controul of the 'fupreme power in every 


ſtate. Otherwiſe a nation will, in numberleſs cafes which 
might be mentioned, find itſelf under a fatal neceffity of 


ſinking into ruin, inevitable and irretrievable. But cer- 


tainly no nation was ever doomed to ſubmit to the greateſt 
of all evils, out of pure deference to a prudential expe- 
dient. This is too abſurd to be conceived. | 
Let me add, that in the Parliamentary ſettlement al- 
ready mentioned and in thoſe I ſhall mention, (the pow- 
ers delegated to Hen. VIII. only excepted,) the legiſſa- 


ture hath proceeded upon a full conviction. of the utility 


of this expedient. For when it hath, upon emergent oc- 
caſions, excluded one branch of the royal family claiming 
by deſcent, it hath conſtantly eſtabliſhed another in a 
courſe of hereditary ſucceſſion. Title by deſcent was 
always eſteemed by the legiſlature a wiſe . expedient in 
government. But, in caſes of neceſlity, it was never 
thought to confer an indefeaſible right; becauſe that 
would have been, to defeat the end for the ſake of the means. 
I have ſaid, that thoſe who have revived the doctrine 
upon which the houſe of Yoar# founded it's. claim, are 
conſtantly reſorting to the ſame narrow rules by which 
_ Queſtions of mere property are governed. I doubt I was a 

little too haſty in that obſervation, For, in the caſe of the 


Crown, they exclude one rule, which entereth into all 
queſtions of mere property, and is evidently founded in 


publick utility; I mean that whereby a right is acqui- 


red, or, Which, in the iſſue of things, will amount to the 


and effluxion of time. The principle on which this rule 
is founded is plainly this, the publick good muſt always 
de preferred to the intereſt of individuals; and the pub- 
| | Ce 7 lick 


3 edy is barred, by poſſeſſion, acquieſcence, 
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lick good evidently requireth that property ſhould not lie 
n to perpetual litigation, _ ps LS 

This they will not deny in the caſe of private rights, 

But in the caſe of the Crown, ny ſay the remedy of 

| Hales Hiſtory of the rightful heir is not barred even by poſſeſſion and ac- 


quieſcence for many ages or deſcents. Give me leave to 


aſk, What is this remedy ? What hath it been in all ages 


and nations? Nothing leſs than the calamities of an in- 

teſtine war; a remedy infinitely worſe than the diſeaſe, 
It is admitted, that the remedy by civil ſuit is barred 

by poſſeſſion and efluxion of time, and that publick uti-' 


lity requireth it ſhould be ſo. And can it be imagined, that 


P. 332, 404. 


P, 382. 


the moſt dreadful of all evils is the only remedy that is 15 


never to be barred? The rule I have already pointed to, 


ſalus populi, furniſheth a clear and ready anſwer. 


J have nothing at preſent to add upon the foot of rea- 
ſon and publick utility, except it be to refer the reader 


to what hath been already offered in a ſimilar caſe touch- 


ing the right of ſelf-defence, grounded on the primitive 


law of ſelf-preſervation. One clue will in both caſes 


C2 H. VIII. c. Fo 


lead him very ſafely through all the difficulties, which the 


enthuſiaſm of party hath thrown in his way. 


Iwill now conſider the queſtion upon the foot of hiſtori- 
cal evidence, and the principles of our conſtitution, 


l do not intend to enter minutely into the hiſtory of the 


ſucceſſion. That part hath been undertaken by others, and 


well executed. I ſhall confine myſelf to a few acts of Par- 
liament. e ee err e ee 


* 


J have already taken notice of the, entail in favour of 
Henry the fourth and his iſſue; that in favour of Henry 


the ſeventh and his iſſue will be barely mentioned, I pro- 


ceed to the time of Henry VIII. The ftatute of the 
28th of that King, paſſed after his marriage with the lady 
Jane Seymour, after declaring the King's marriage with 
Queen Katherine void, and his marriage with Anna Boleyn 
Tikewiſe void, and the iſſue of both marriages illegitimate, 
limiteth the Crown to the ſons of the King and Queen 
ſucceſſively and the heirs of their bodies, remainder to the 


King's ſons by any future wife in like manner, remainder 


to the daughters of the King and Queen ſueceſſively and 


to the heirs of their boies. 
| TOME, And 


ditions, in like manner © as if they had been Jui heirs: 
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And after reciting, that if the King ſhould die with 
dut lawful iſſue, no proviſion having been made in his 
life-time touching the ſucceſſion, the realm in that caſe 
would be deſtitute of a lawful governour, „or elſe per- 

_ © caſe incumbered with ſuch a perſon that would covet to af= Ste the ah. 

* pire to the ſame; whom the ſubjetts of this realm ſhall = 
not find in their hearts to love, dread and obediertly 

 & ſerve, as ther Sovereign L5rd*,” it goeth on to im- 

power the King, in default of iſſue of his body, by letters 

patent or by laſt will, to limit the Crown to ſuch perſon 

or perſons in poſſeſſion or remainder, and according to 

ſuch eſtate, and after ſuch manner, form, faſhion, order, 
and condition, as be ſhall judge expedient, NS: 

It farther enaQteth, that the perſons ſo to be appointed 
ſhall enjoy the Crown ſubject to the limitations and con- 


"4 "26; Is panes or as if the Crown had been given and. See the 48. 
limited to them plainly and particularly. by ſpecial 

s names and ſufficient terms, by full and immediate auuho- 

« rity of the High Court of Parliament. 1 

I The 35th of the King, which is ſtrongly inforced by the 5 H. vn. c. 1. 
firſt of Edward VI., reciting the laſt act, enacteth, 2 Ed. VI. e. 22. 

and declareth, that in default of law ful iſſue male er 9 

anale of the King and Prince Edward, the Crown ſhall 

be and remain to the Princeſs Mary the King's daughter 

and the heirs of her body, upon ſuch conditions as the 

King ſhall appoint by letters patent or laſt will; re- 

mainder to the Lady Elizabeth in like manner. And if 


— —— - 


This ſeemeth to be pointed at James V. of Scoiland, who 

was at this time the next in ſucceſſion upon the failure of 

the King's iſſue: not barely as being deſcended from the union | 
of the two roſes, but under a parliamentary entail in favour of _ _ 

Hen. VII. and the heirs of his body, made before that union 80% B. can's 

took place; I mean before the King's marilage with the 1 rin- H. VII. an ac- 


ceſs Elizabeth ; and conſequently to the excluſion of her and count of this 
| | 5 Mater. 


the whole houſe of York. e 
But notwithſtanding the near relation the houſe of Stuart ſtood 
in to the crown of England, Scotland was, during all King Heu- 
ry's reign, the ſame deteſled enemy it had been for ages pall. 
Anda national prejudice operated in both kingdoms as flrongly 
as ever. But that prejudice was happily, in great meaſure, 
worn out by time and a change of circumſtances before the ac- 
ceſſion of our James I. For upon the murder of his father, and 
| the expulſion of his mother which ſoon followed, French coun- 40, 1567. 
ſels no longer prevailed in Scotland. Queen Elizabeth took the 
infant King and the reformers, who were the gan party 
and had the popular intereſt, under her protection. And the 
King, on his part, preſerved at leaſt the appearance of ſtrict 


amity with her to the time of her deat? they 


40 
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they mall both fail in performing the conditions, or die 


without iſſue, the King is again impöwered to limit the 
ſucceſſion, as by the laſt act. F 
The legiſlature in theſe acts evideiitly proceeded upon 
a full cbnviction of the truth and utility of both the prin- 
ciples already mentidned, namely; that, no act of the 


_ legiſlature intervening; the Crown and royal dignity 


c. i. 


ought to deſcend from anceſtor to heir in a certain eſta- 
bliſhed courſe of deſcent ; but that this courſe of deſcent 
is ſubject to the controul of the legiſlature. =—< 

The former act declareth the Princeſſes Mary and Elia 
zabeth illegitimate. The latter, upon a ſuppoſition of thei- 


Illegitimacy, poſtponieth them even to all the lawful iſo 
| ſue female of the King; and yet, in default of lawful iſ- 


ſue of the King and Prince, it limiteth the Crown to them 
ſucceſſively and the heirs of their reſpective bodies, in 
preference to all the other iſſue of Henry the ſeventh. 

It canndt be denied, that the legitimacy of each of 
the Princeſſes was liable to ſome diſpute. I think it im- 
poſſible to ſupport the legitimacy of both; though ſome 


-writers from a zeal for the lineal ſucceflion have attempt- 


wr: A” x Vows 
© Queen Mary was adviſed to get all the as which 
ſtood in the way of her legitimacy repealed; as far as 
concerned herſelf; and the marriage of her father aid 
mother declared valid, the ſentence of divorce a nullity, 
and herſelf the legitimate iſſue of the Cing. Bur 2, 


xabetß took a wiſer courſe. She had full poſſeſſion and a 


Elis c. 3» 


clear title under a Parliamentary ſettlement; and wiſely 
reſting on that, ſhe ſuffered all altercation about the mar- 
riage of her father and mother, and the divorce grounded 
on a ſuppoſed pre- contract on her mother's. part, to ſinxk 


into perpetual oblivion. 


T think I am warranted, even by the act for recogni- 
Zing her title, in ſaying, that ſhe refed on her Parliamen- 


tary title. For, the peculiar circumſtances of her. caſe 


conſidered; a bare recognition, in general terms, of her 
right and deſcent from the blpod-royal, unleſs the act 
had been more explicit, amounted, in my opinion, to no 


Pore than à ceremonious, but cold compliment to the. 
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fully intitled as her father or brother,” This: may beſo; 
ſince in the judgment of Parliament ſhe'had as' £909, 


- and declareth bas as fully intitled as her ſiſter. She ecer- 


_ tainly was. But how doth that matter ftand upon the foot 


of this act? The Queen is declared tb be as fully intitle 
as her ſiſter was at any time ſince the flatute of the 35th 
pear of King Henry VIII., the act of ſettlement already 
cited. This declaration, fo guarded and limited, ſeemeth' 
ſtrongly to imply, either that in the judgment of Parlia- 
ment Queen Mary had no title antecedently to that act, 
or that Elizabeth having no other, it was thought but de- 


cent to put the ſiſter's u pou an | equal foot, as former Par- 


liaments had done. 
Theſe things, together with the care” taken to cor- 


roborate the act of ſettlement by a freſh confirmation of 
it, though the ſtatute of Edward VI. before cited had P. 407. 


- ſtrongly inforced it; and an expreſs repeal and abroga- 


5 


though poffibl) —— th 2 title they had. It g eth on 


42g 


tion “of all judgments and decrees by whatfoever powers. See the Act. 


Dor authority given, and of every elauſe, matter, or 


thing in an or acts of Parliament eres 


<= Theſe things, I ſay, ſhew, that whatever other title 


| the Queen might be preſumed to have; het title under the 


act of ſettlement had plainly the preference. And in fact, 


upon the firſt notice of her ſiſter's death ſhe was, by or- 


der of the Houſe of Peers then ' fitting, proclaimed true 


and lawful heir to the Crown, atcording 1 the 4 of Camden, 


Velen of the" 35 5th year of Henry VIII. 


act for recognizing the title of 1 tuccellor, 1 Jac. I. c. 2. 


| peniied in a ſtrain of adulation ſuited to his taſte, after 


mentioning the happy union of the houſes of T int 


| Lancaſter, carrieth his pedigree back to. Elizabeth the el- 


| deft daughter of Erd IV., wife of Henry VII.; and | 
is totally ſilent with regard to the entail on on Hen VIE | 
P. 403: 


and his iſſue, by which, as I before obſerved 
Herſelf and the whole Houſe of Vrt were excluded. But 
it is obſervable, that the tender of perpetual loyalty, faith 


2 


— 


and obedience, which the Parliament in terms of deep See the Att. 


humility, “ even upon the Knees of their hearts, makes 


do kim, is carried no farther than to his on perſo and 


| te royal progeny and poſterity for ever; in other words 
: | of 
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of Teſs found but equal import, the heirs of his body. This 
is very conſiſtent with the entail on Henry VII. and his 
iſſue; and taketh in the whole extent of the King's title 
as founded on that entail: but ſeemeth to be far ſhort of 
a title derived either from the houſe of York or Lancaſter, 
or from the union of both, _ 5 
The powers delegated to Henry VIII. by the ſtatutes 
I have cited, ſavour, it muſt be confeſſed, very ſtrongly of 
the temper of the times. But ſtill they imply a full con- 
viction of the truth of the principles I have laid down. 
For the legiſlature, in order to give to the King's nomi- 
nation the utmoſt ſtability the conſtitution will admit of, 
declareth, that the King's nominces ſhall hold and enjoy 
in like manner as if they had been lawful heirs to the Crown ; 
sor as if the Crown had been given and limited to them 
« by name zy the ſull and immediate authority of Parlia- 
„ nent. 7 —_ | 8 4: by BAS | 145 2 
The law of England knoweth of no title to the Crown, 
except right of blood, or the deſignation of Parliament, 
Theſe titles are well known: and accordingly theſe acts 
jve to the King's nominees the ſtrength and ſecurity of 
both. Let me add, that the full and immediate authority 
of the legiſlature in the matter of the ſueceſſion muſt have 
been preſuppoſed as a matter paſt all diſpute; otherwiſe 
a delegation of that authority would have been no better 
than an idle, vain and ineffectual parade; an inſult upon 
common ſenſe, and an affront to the King himſelf. 
The principles I have endeavoured to collect by 
77 from the acts already 


_ . implitation and necefſas tn 
. are plainl "79 Hp eſtabliſhed by the ſtatute 
13 Elis. e. 1. Of the 13th of Gueen Elizabeth ; which. enacteth, among 
other things, That if any perſon, during the Queen's 
« life, ſha}! affirm or maintain, that te commer law of the 
« realm, NOT ALTERED BY PARLIAMENT, ought not to 
4 direct the right of the Crown of England, or that the 
% Queen with the authority of Parliament is not able to 
„ make laws of ſufficient force to limit and bind the 
Crown, and the deſcent, limitation, ipheritance, and 
« government thereof, every perſon ſo affirming or 
% maintaining ſhall be judged a traitor, and ſhall "mT 
4 . i Tn g“ an 
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&* and forfeit as in caſes of high treaſon, And every 
-66 perſon ſo affirming or maintaining after the deceaſe of 
«© the Jueen, ſhall forfeit all his goods and chattels.” 
It likewiſe enacteth, That whoever during the life 
«© of the Queen ſhall by writing or printing declare, be- 
„ fore it be ſo eflabliſhed and affirmed by act Parliament, 
that any perſon in particular, except the iſſue of her 
«« Majeſty, is or ought to be right heir and ſucceſſor to 


„„ the Queen, ſhall for the firſt offence ſuffer impriſon- 
ment for one year, and forfeit one half of his goods; 


and for the ſecond offence, ſhall incur the pains and 
“ penalties inflicted by the ſtatutes of proviſion and præ- 
„ munire .“ TE . a, 203 11679 
The clauſe of this act firſt cited needeth no comment. 


| The other ſheweth, that the eventual right of any indivi- 


dual, though grounded on common or ſtatute-law, was 


| judged a queſtion too big for ordinary diſcuſſion, and 


proper only for the diſcuſſion of the legiſlature. 
| That part of the firſt clauſe which regardeth the power 
of Parliament in the matter of the ſucceſſion was, in ſub- 


41 


ſtance, revived and re- enacted twice in the time of the 4 Aa. e. 


late Queen. 5 ES 
But I paſs over all the acts touching the ſucceſſion 
made at or ſince the revolution, which are well known. 
My intention in what I have now ſubmitted to the judg- 
ment and candour of the reader was to ſhew, that the 
powers happily carried into execution by thoſe acts have 
their foundation in the reaſon of things, in the nature of 
government, and in the principles of our conſtitution. 
Tt may poſſibly be objected, that the ſtatutes I have 
Cited are no eyidence of à right, they prove nothing more 
than facts. Parliaments, it may be ſaid, have acted under 
an undue influence : the power of the crown hath over- 
awed them, or the ſpirit of faction hath miſled them. 
This may be true in ſome inſtances ; and were it ſo in 
more, my argument would not in the leaſt be affected by 
it, The ſtatutes I have cited prove a long uſage, an uni- 


—_— — 


® The printed ſtatutes I have cited on this ſubject are not, 
as 1 remember, inſerted at large in any collection of the ſta- 
tutes ſince Raſal's 1618. | | | 
hs = | VNV formity 


6 An. c. 7. 
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-DISCOURSE IV. 
NT in principle and practice for many ages back. 
conceive to be a proper evidence of a conſtitu- 


tional right; becauſe many of our conſtitutional rights 
are capable of no other, and were never thought to ſtand 


in need of any other. And it is ns objection to any 
Mg por powers, that thoſe with whom they have 


been lodged. . „ne, acted under an undue i in- 
n who make the objection in | the 


flnence. . 


For if the; 


preſent caſe, will bs pleaſed to. apply it to the caſe of 


parliamentary aids, or any other act of legiſlation, or 
even to the known prerogatives of the crown, which Rand = 
upon the ſame foot of long uſage, e wilk oon de « con- 


Makel the weakneſs of it. ng 


—_— 


END OF DISCOURSE Fn 
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Preſton (Lord) 
Pretiy's caſe, 
Pudſey's caſe, 
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: Raleigh ( Sir Walter 5 44. 234» 
Ratcliffe (Mr. Charles), 40. 
Reaſon's caſe, 
| Rogers's caſe, 
Rolfe's caſe, 
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| Saunders's caſe, —— 371. 
Sidney (Mr.), — 198. 
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| Somerſet (Earl of), — 125. 
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. Stafford ( Lord) 
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Middrington (Lord), 


Stedman's caſe, 292. 
Storey (Dr.), 60, * 196. 

- Sullivan's caſe, ge Fe 

Swan (John), — 104. 
'T; 

Talbot's caſe, — 4263. 
Thomas (William), — 234. 
Throckmorton ( Sir ws. cholas), 234- 
Tong's caſe, 240, 242. 
Tooly and others, 1 138, 312---316. 
Townly (Mr.), — 7 


Tranter's caſe, — 292—294. 
Tres Ps caſe, . 61, 62. 
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Vane (Sir Henry ), — 402, 403. 
V. augban s caſe, 


218, 220, 231, 

240, 246. 
W. 

Wedderbourn (Sir John), 22, 

2 tebread and Femwick, 2 5,28, 30. 

151, 152. 
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Williams at the ſuit of Wells, 186. 
Willis ( Francis), — 241, 242. 


Winton (Lord), — 232- 

Mitbypole (Sir William), 106. 
Y. 

Tork (William), — 


70. 


OF THE 


PRINCIPAL MATTERS, 


Acceſſaries. 


H O are acceſſaries before the fact, and by 
what terms they are deſcribed by ſtatutes, 
121—131. 
A man procures a felony to be done, he is an accſſary 
before, 125, 126 Ä 
And ſo he is if he conſents before-hand; 126, 127. 
An acceſſary cannot þe tried without his own content, 
till the principal is convicted or outlawed; unleſs 
they are tried together, 343, 360. 
A man is indicted as acceſfary to two, the jury find 
. acceſſary to one, judgment may paſs upon him, 
. 
A 1 is indifted as acceſſary before the fact and ac- | 
quitted, he may be indiQed as principal, 361. 
But if he be indicted as principal and acquitted, he 
cannot, according to ſome books, be indicted. as 
acceſſary before the fact, 361, 362. 


An acceſſary may be tried though the principal ſtands 
mute &c, or is admitted to clergy or pardoned - 


after conviction and before attainder, 362—364. 


D d Hlowꝛ 
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How far an acceſſary may be permitted to ſhew that 
the principal is not guilty, or not guilty of that 
ſpecies of felony with —_— he is charged, 304— 

68. 

A 4 adviſeth another to commit a felony, who goes | 
beyond the terms of the advice or varies from it in 
ſome circumſtance, how far the adviſer will be an- 


ſwerable, 369—372. 
Receivers of ſtolen goods are made acceſſaries aſter the 


fact, 373. 

Whether a perſon may be proſecuted as for a miſde- 
meanour in receiving ſtolen goods, if the principal 5 
be —— to juſtice, 373, 374. 


See Principals. 


Aliens. 


What aQions they may maintain, 18 55 186, 
| May be OP rn as traitors, ibid, 


See allen ante. 


| Alleglance. 


Allegiance due from natural-born ſubjects i is perpetual 
and unalienable, 7, 59, 60, 183, 184. 5 
From aliens is local and temporary, 185, 186. 
Due to every King in full and peaceable Ns. 

8885 188, e 


Amba Nadozs. 


| How they a are to be dealt with i in caſes of treaſon and 
other capital TE 187, 188. 


Arreſk. 


THE PRINCIPAL MATTERS, 


Arreſt, 


An officer having a warrant to nent fax a breach of 
the peace may break open doors, 136, . 


Under what reſtrictions windows and doors may be 
e op in order to arreſt, 319, 320. 


8 arlon. 


Commirted by perſons having an intereſt i in the houſe, | 
113—116. 
Ouſted of clergy at —— 2 to ſome 


learned men, 192. 
The grounds upon which it is s ouſted inquired into, 


333 33+ 


Attainders and attainted Perſons. 


Perſon attainted pleads that he is not the perſon men- 
tioned in the record or act of Parliament, a venire 
may be awarded returnable inſtanter, and a verdict 

_ againſt the defendant on ſuch iſſue is concluſive, 


41—43, 112 
Execution awarded againſt perſons attainted many 


_ © years before, 43, 44. 
And againſt perſons attainted by act of Parliament or 


by outlawry, 44, 110113. 


Perſon attainted by act of Parliament is apprehended 
before the time limited for his ſurrender 1 is expired, 

30, 31. 

Whether a perſon under an attainder for treaſon or 

_ felony, may by warrant from the crown be executed 

in a manner different from the Judgment, acl a ; 
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AQ of Parliament attainting a man of treaſon re- 
moved by certiorari into Chancery, and ſent thence | 


into B. R. by mittimus, 47—50, I109—11T. 

How far an attainted perſon is liable to civil ſuits, and 
how far under the protection of the law, 61-63. 
Attainder inchoate at one day and ans e at an- 
other, how it relates to the firſt day, . 8 


Burglary. | 


Burglary in an apartment in the African houſe, it muſt 
I — to be the manſion-houſe of the company, 


Hel 3 they by the owner animo revertendi, or with- 


out ſuch intention, 70s 7! 
Entry as well as breaking neceſſary, but if any part of 
the body be within the houſe it is ſuſficient, 107, 


108. 
So on the ſtatutes of Edv. VI. and Elix. againſt hou fe = 


breaking in the day-time, 108. 
Whether it is burglary to break cupboards Jet into 
the wall, or other fixtures of the like a, 108, 


109. 5 
5 Challenge. 


No peremptory challenge on collateral io 42, 4 
Peremptory challenge of 3 gi in petit ee 106, 3575 : 


330, 337. 
Clergy. 


Clergy i in treaſon, 190—193. 
Ouſted in murder by what ſtatutes, 304. 
By 21 Jac. I. c. 6. women for larciny to the value of 


10 5. are put upon the ſame foot as men, 305, 306. 
By 3 V. & M. c. 9. Women for all clergyable fe- 


lonies are put upon the ſame foot as men, 306. 
By 5 Annæ, c. 6. The cerempny of —— is. abo- 


liſhed, 306. 
7 | Whether 


THE PRINCIPAL MATTERS. 


Whether perſons preſent aiding and abetting are ouſt- 
ed of clergy by ſtatutes which expreſly take away 


dclergy only from the actual perpetrators, 355—360. 
Acceſſaries after the fact in W are ouſted of 


_ clergy by 31 Zia. c. 12. 372. 
But a perton receiving a ſtolen horſe. is not ouſted by | 


po act, 7; 3. 


Conkeſſ on. 


Whether 2: confeſſion after the fact proved by: two 
witneſſes be ſufficient to convict of high treaſon 


within the 7 W. III. 10, 1 e 


Countel. 


Allowed upon G iſſues, 425 PA 56, 232. | 
By 7 W. III Priſoners for treaſons within that act 
are allowed counſel to conduct their whole defence, 
WE © 75 
Not allowed at common-law upon the iſſue of guilty 
or not guilty in capital caſes, "On upon points of 
-_ 200, 230; 232 
Allowed . impeachments by 20 Geo. H. 232. 


Deodands. 


F ounded in $nertiition and ignorance, 0 55 266. 

Not much countenanced in Waeſiminſter-hall, "266, 
267. 

Upon what principle — became AW 287, 288. 


Evidence. 


£ 1 a ſheriff or his 3 be killed i in executing a ca. ſa. 
F.. fa: &c. it will be ſufficient on an indictmenttor 
— d 3 murder 


. 


A TABLE of 


murder to produce the writ and warrant, an, 


312. 
Set Dvert-aits and CWitneles. 


F orte. 


What degrees of force loads the] joining or ang res 
bels or Fans; 13, 14» 216, 8 | 


F orfeſtute. 


| How far Se tailzie in Scotland affected with th 
bitive, irritant and reſolutive clauſes are ſubfeR to 
___ forfeiture, 95—104. 
Lands are forfeited for high treaſon tholgh corruption 
of blood is ſaved by ſtatute, 222, 22 
F light upon a charge of felony inducet forfeiture of 
. 
wWßecher a forſeiture of goods was incurred at com- 
mon- law in caſes of We ſe nam or per in- 
Voertunium, 286, — 


Fogerty. 


Perry in the name of a perſon who never exiſted, 

116—119. 

Forgery of an order or crequeſt for the delivery of goods, 
of which the perſon ſuppoſed to ſend the order nei- 
ther hath nor claims any diſpolitig power, 1 _ 
I2I . 


Homicide. 

The old writers on homicide to be read with great cau- 
"Go, 131, 132. - 

Homicide occaſioned by accident which human pru- 


dence could not foreſee or r ptevent. See Diſc. II. 
h f. 1. per __ , 9 


| Homicide 


THE PRINCIPAL MATTERS: 


e N in juſtice. Sas Diſe. IT. c. 2. per tot. 
Homicide /e & ſua defendlends juſtifiable and innocent, 
ELF wa. 
725 Hons 72; defendendo i in a ſudden caſual * barely 
5 run 27 1 


Indiment. 


In indifitnents for levying war the day is not ne- 
ceffary to be laid with preciſion, 8, 9. 
Not neceſſary to ſet forth in the indiment that the 
| priſoners are in cuſtody, 12. 
Copy of an indictment for high treaſon with the cap- 
tion delivered after the bill found 5 days before ar- 
raignment, both days excluſive, 1, 2, 228 — 230. 
Copy of the indictment not granted at common-law, 
228, 229. 
Another indictment depending not pleadable to a ſe- 
cond, 105, 106. 
But the former may be quaſhed, 108. 
How an indictment for high treaſon againſt an thai 
ought to charge the breach of King 186, 187. 
Indiftment for compaſſin ng the King's death muſt 
purſue the words of the ftatute, 193, 194. 
In ſuch indictment an overt- act muſt be 120 and pro- 
ved, 194. 
And ſo alſo in an indiQment for levying war or ad- 
hering to the King's enemies, 194, 220. 
In an indictment for murder the word murdravit is 
abſolutely neceſſary, 304, 305. 
Indictment that A. gave the mortal ſtroke and chat B. 
and C. were preſent ; evidence that B. gave the ftroke 
and that A. and C. were preſent maintains the in- 
dictment, 95 


: How far ey, are. able to capita puniſhments, 70— 
* = 
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TJuross. 


What a good qualification of a juror in trials for high 
treaon, 7. ö 
Juror withdrawn in capital caſes, 16—39, 76, 328. 
Venire awarded and jury returned infant to try col- 
lateral iſſues, 41, 46. | | 
'The province of the juty | in trials for murder, 255 
216. 
What verdict the jury may give i in cake of juſtifiable 
and excuſable homicide, See Diſc, II. c. 4. er i 
tot. | 


| Larciny. 


Perfon Dad of receiving ſtolen goods knowingly 
cannot be tranſported, if the principal be convicted 
of petit larciny only, 73. 

Eſſential to larciny and robbery that the goods be 

taken againſt the will of the owner, 123. 

If the owner takes his own goods from his bailee anims 
furandi, he will be guilty of larciny, 124. 

Ir is not larciny to ſteal fiſh in a pond, — 2 under | 

| m—_ STR, 366, ; 


FT Limitation. 


18 By 7 7 III. c. 3. -Proficutiouis for treaſon or miſpriſion | 
within that act are to be bee within 3 yearts 
249. ä 

Caſes of nation . 249. 
This limitation extended to Scotland by 7 Anne, 249. 


Malice 


| Collected from circumſtances of deliberation or era, . 
1.38, 2014 09 -- 
7 * the en notion ol nabe, 256, 257 ; 


Malice 


B bp 
#0 


THE PRI NC 1 PAL MATTE RS. 
Malice egreditur perſonam, 251 BY 202, 3529 IF 1. 


 Banſlaughter. 
See Diſc. II. „ per tot. 


5 Homicide conimitted in proſecution of an . 


but not felonious intention, 258—261. 
Death enſuing from actions lawful or innocent but 
done without proper caution, 262, 263. 3 
A man upon flight provocation ſtrikes another, and 
unluckily and againft his intention kills, 290, 291, 
2094, 295» 
But if he makes uſe of a tals weapon or otherwiſe 
manifeſts an intention to kill, it will be murder, 


291, 292. 
OY See Purder. 


Mariners 


Whether mariners can be legally impreſſed into the 
ſervice of the SO I e 


Hiſnomer. 


 Miſnomer or incomplete deſctiption of perſons made 
the objects of acts of attainder or acts infliting pains | 
and . 7988. je 5 


Murder. 


| See Diſe. II. c. 8. per tot. 3 | ES 
What judgment to be given i in murder by 25 Geo, II. 
1 
: Whether taking away the life of an innocent man by 
perjury in a courſe of legal MEE amounts to 
murder, 131, 1322. 


A bes- 
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A provocation ſought on the part of the layer aggra- 
25 the offence, 132—135. : 
If an officer be killed in the execution of a warrant for 
a breach of the peace, it will be murder though the 
wWoarrant be obtained by undue means, —138. 
Officers killed in the 3 of their offices, 270, . 
308—312, 318, 321 
In a charge of murdex, the fact of killing being proved, 
Firn antes of excuſe or alleviation muſt de proved 
by the priſoner, 255. 
| Homicide committed in proſecution of a felonious i in- 
tent is murder, 258, 
Or in doing an action unlawful in ſelf with a mil. 
chievous intention, 261. OY | 
Death enſuing from undue correction by parents or 


maſters will be murder or ener 3 te | 


cCircumſtances, 262. 
. happening in a duel by appointment is murder, 


297. 
. occafioned by durefs of impriſonment i is murder, 
1 
f the diſtinction between murder and manſlaughter, 
302— 304 N 


See - anſaughter and Malte. 


' Dvert-ats. 


One overt-a& proved ſullicieat-to 3 194. . 
Orvert⸗acts falling under one branch of the ſtatute may 
be laid as overt- acts of a different ſpecies, 197 = 
Overt- acts not laid tending directly to the proof of 


overt-acts laid may be given in wine, 9, 10, 2 


22, 245, 240. 4. 
Writings of a treaſonable kind under Proper limita- 
tions are overt- acts, 198, 199, 
And ſo are words, enn. 


Outtaurp. 


Outlawry in treaſon, how purged by a ſurrender with- 
in dhe year, 46. | 7 - "TW 


— 


THE PRINCIPAL MATTERS. _ 


The attainder relates to the day laid in the india 3 


but pending the proceſs of outlawry the party is th 


pable to taking by deſcent for the benefit of the 
Crown, 93, 94. 


| Perſons outlawed for endes within the tat, TI. II. | 
c. 3. coming in to be tried are intitled to the benefit 


of that act; * 


Panel. 


Called over and defalters marked before hs priſoner 


was put upon his challenges, 7 

| New pane] ordered ore tenus for default of Jurors, 5 3. 
64. 

By 7 I. III. a copy bf the panel i is to de delivered to 

the priſoners two days before the trial, both days 

- excluſive, 228—230. 


Copy of the panel not granted at common-lawin capital 


caſes, 228. 


Pin by Acute, lidw taken advantage of, 43—45. 
An act of general pardon with an exception of murder 


is paſſed between the ſtroke and death, what effect 


It way e 6. 5 - 


Pera. 


* 


"Pur: convicted. of murder is within the 25 Geo. II. to 


all intents as a commoner, 139 


The office and duty of the High 3 in the crial 


of a peer in the court of the High Steward, 142. 


And in the court of the Peers in 8 143—153. 
Not neceſſary to ſave the privilege of Peerage in ſtatutes 


5 creating new treaſons or r felonies, ab 226. 
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PI anclpals 
In woah treaſon all the participes criminis are princi ipals, 


But a man adviſeth another to commit bigh treaſon, 
not within the branch of the ſtatute concerning com- 


paſting the death of the King &c, he ought not to 
be tried before the conviction or outlawry of him | 


who committed the fact, 341—34 7. 


So if a man harbours or reſcues a traitor, he ſhall not be 


arraigned till the principal offender i is convicted or 
doutlawed, ibid. 
If a man be preſent at a felony aiding and abetting, he 


is a principal, 347—349: 
Though anciently he was coniidered only as an acceſ- 


fary at the fact, 347, 348. 
In ſome caſes a man isa principal though EVERY 349. 
An actual immediate preſence not neceſlary to make 


a man a principal felon, 349, 350. 
If murder be committed in proſecution of an unlaw- 
ful purpoſe, every man in the eye of the law preſent. 


will be a principal, 351—354. 
i 5 » ͤ‚ꝗ„ 


Robbery. 


Whether in robbery the putting the perſon aQtually in 
fear be a neceſſary ingredient, 128, 129. 


| da Larciny. 


Statutes. 


The ſtatute of Gloucefter 6 Eqw. 1. c. 9. conſidered, 
283—285 
25 H. VIII. c. 3. is not revived in toto ys 6 E. 


VI. c. 10. 330— 35. : 
, f 28 H. 


-- THE PRINCIPAL MATTERS. 


28 H. VIII. c. 15. 32 H. VIII. c. 4. 33 E. VIII 
c. 20 and c. 23. how far repealed, 237, 238. 
35 H. VIII. c. 2. not repealed, 238. : 
1 Edio. VI. c. 12. / 10, 13. concerning poiſoning, 
the true grounds of thoſe clauſes, 68—70 


= I Tac. 1. 8. the ſtatute of ſtabbing conu 3 See 


Diſc. II. c. 6. per tot. 8 
7 W. III. c. 3. for regulating trials in 9 of high 


treaſon, treated on. See Diſc, I. c. 3. per tot. 
Whar treaſons are within the act, 222—227.. 
10 U 11 W. III. c. 23. touching ſhoplifting, 77— 


F . ON 4. 8. for the union of England and Scotland 
pleaded, 15—21, | 
7 Anne c. 21. f. 11. conſidered, 240251. 
19 Geo. II. c. 34. touching ſmugglers, been on 
it, 51 — 58, 111. 
„ "24 G6 IE 6 45, touching the ſtealing of r in 
| bert Kc. 79. 


Subſtitutions: 
In Scotch ſettlements are in nature of our ur remainders, a 
102, 103. 


Surrender at Diſcretion, 


What the military n men mean by it, 8. 


'Toxture. 


Not allowed by the common-law, and cannot be 
n . 244. 


Treaſon cÞigh). 


Compaſing the King's death, See Diſc. I. c. I. per tot. 
1 Meeting 


: * ** 4 Y ok . s * q " 0 


Meeting and 8 how to kill the Fink is an 
"Y overt- act of compaſſing, 195. 
Or how to depoſe or impriſon him, or to get his perſon 
into the power of the conſpirators, 195, 196. 
Inciting foreigners to invade the kingdom i is an overt. 


a⁊ct of compaſſing, 196. 
Going into a foreign country for that end i is an overt- 


, 196, 197 
Levying war is an n of compaſſing, and ae 
ſome limitations conſpiring to levy war, 197, 213. 
So is adhering to the King's enemies, 197, 217, 218. 
Levying war and adhering to the King's enemies. See 
Daſs. I. c. a, er tet. 
| Military weapons not neceſſary to make an 1 
5 tion amount to levying war, 208. 
9 Aſſemblies upon private quarrels do not amount to 
levying war, 208, 209. 
Nor do riſings for effeGivg purpoſes of a private natures 
210. | 
But inſurrections for purpoſes of a publick and gene- 
ral concern do, 210—216, = 
It is a war levied though no action enſues, 218. 
Attacking the King's forces is levying war, 219. 
And — * a caſtle or fort againſt the King, 219. 
Furniſhing an enemy with money &c, or ſending mo- 
ney, intelligence &c, though the money or intelli- 
gence ſhould be intercepted, will amount to adher- 
ing, 217, 218. 5 
Eruizing on the King s ſubjects er a commiſſion 
from a power at war with us is adhering, * 
Who are enemies, 219, 220. 


Treaſon (Petit. ) 


Is E the 25 Gee. IT. for preventing murder, 107, 

Intitled to the benefit of 1 Edw. VI. c. 12. /. 22. 
5& 6 Edw. VI. c. II. 7. 2 and 1 2 P. & M. 
. 10 227. U 

An appeal of death wil lie 1 in n caſe of petit treaſon, 


323. 
Defendant 5 


THE PRINCIPAL MATTERS, 


If defendant ſtands mute, wy he ſhall ſuffer the oof 
fort & dure, 324. 
A pardon of murder pardons petit treaſon, 324. 


A perſon guilty of petit treaſon may be indicted of 


murder, 325 — 328. 
A perſon indicted of petit treaſon 9 be found guilty 
+, of murder, 328. 
A wife or ſervant joining with a ſtranger in the murder 
may be ia in the fame indictment, 329. 


Auterfoits acquit or attaint of petit treaſon or murder is a 


good bar to an indictment for the other, 329. 
Petit treaſon is ouſted of clergy by the 1 Edw. VI. 
c. 12, under the denomination of murder, FOFs 

329» 3. 

Petit treaſon and murder the ſame offence differing 
only in degree, 336. 
Though the law makes a difference with regard to the 


trial, 8 337 · 


Trial. * 


Feige at the prayer of the priſoners upon affidavits 
of the abſence of witneſſes, 2, 3. 
| Refuſed to be N * ſpecial circumſtances, 


41. 


- Witneſſes: 


By 7 W. III, the priſoner i is to have proceſs to compel 
-. is witneſl-s to appear, 228. 
And his witneſſes are to be upon oath, 231. 


What number of witneſſes neceſſary in nen, 232 


2239. 
One witneſs ſufficient i in collateral facts, 270 242: 
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IE. uu 
(The Exppolition of them). 


The word near in ſtatutes, how to be underſtood, 57» 
Chance medley, the true notion of it, 275, 276. 
Aurdrum often ſignifies an amerciament anciently ex- 
Fercia, the true ſenſe of it, 347, 348. 


